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UNIT – I  
WHO IS A HINDU? 
 
Hindu Concept of Law: For the Hindus, law is a branch of dharma. Dharma pervades 

throughout the Hindu philosophical thought and the Hindu social structure. Law in this 

sense is considered as a branch of dharma. According to Manu "Dharma" is what is 

followed by those who are learned in Vedas and what is approved by the conscience of 

the virtuous who are exempt from hatred and inordinate affection. Further, Medhatithi, 

one of the early commentators on Manu, says that the term "dharma" stands for 'duty'. It 

signifies the sum total of religious, moral, social and legal duties. From this aspect, it has 

been said that Hindu system is a system based on duties. 
 
Hindu law is a law which emanates from Smritis expounded in Sanskrit commentaries 

and digests. These Smriti texts do not make any clear-cut distinction between rules of law 

and rules of morality or religion. These rules of religion and morality were dealt with at 

one and the same place with the rules of law. In the case of Shri Balsu, the privy Council 

distinguished between mandatory (legal) rules and directory (moral) rules. The High 

Courts in India have tried to lay down some tests (See e.g. Ram Harak v. Jagan Nath, 

(1938) 53 All. 815 approved in Abhiraj v. Devendra, 1962 S.C. 351). On this basis an 

entire body of Hindu law has been built up. Even during the Mohammedan rule in the 

country, the Smriti law was continued to be fully recognised. 
 
Hindu concept of law does not conform to the Austinian view. According to analytical 

jurists most of the rules of Hindu law would be termed as no more than mere positive 

morality. However, it is now very well accepted that a rule of law to be called as such 

need not emanate from a determinate or particular authority and it need not be imposed 

on others by such an authority. Rules of Hindu law were as much rules of law as the 

commands of Austin's sovereign, because they were obeyed by the people for whom they 

were made.  
Hindu Law in Modern Times: Hindu law as administered by the Courts of India is 

applied to Hindus, But, in fact, it is not the original Hindu law which is applicable to 

Hindus in India. It is an amended and modified law which has changed and altered a 

considerable portion. Original Hindu law does not apply to all the matters. It is subjected 

to alterations and modifications. Original Hindu law has been interfered with by the 

changing demands and needs of the society. For instance, the nature of Hindu marriage is 

materially altered by – 
 

·The passing of the Hindu Marriage Act, 1955; 
 

·Adoption among Hindus is governed by the Hindu Adoption and Maintenance Act, 

1956; 
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·For matters of succession there is the Hindu succession Act, 1956; 

 
·Minors are dealt with by the Hindu Minority and Guardianship Act, 1956 etc. 

 
The provisions of these legislative enactments are prevailing over the original Hindu 

Law. 
 
Who are 'Hindus': In the earliest time the term 'Hindu' had a territorial significance. It 

only denoted nationality. In fact the word 'Hindu' is of foreign origin. This designation 

came into existence with the advent of Greeks who called the inhabitants of the Indus 

valley as "Indoi" and later on this designation was extended to include all persons who 

lived beyond the indus valley. In the case of Yagnapurusholasji v. Vaishya, the Supreme 

Court elaborately considered the question as to who are Hindus and what are the broad 

features of Hindus religion. The Supreme Court has observed that the word Hindu is 

derived from the word Sindhu, otherwise known as Indus river. The Persians pronounced 

this word Hindu and named their Aryan brethren 'Hindus'. Dr. Radhakrishnan has also 

observed that the Hindu civilisation is so called since its original founders or earliest 

followers occupied the territory drained by the Sindhu (Indus) river system corresponding 

to the North West provinces in Punjab. This is recorded in Rig Veda, the oldest of the 

Vedas. The people on the Indian side of the Sindhu were called Hindus by the Persians 

and later Western invaders. That is the genesis of the word Hindu. Thus, the term Hindu 

had originally a territorial and not a creedal significance. It implied residence in a well 

defined geographical area. 

 
Today, the term 'Hindu' has lost its territorial significance. It is also not a designation of 

nationality. 
 
To Whom Hindu Law Applies: Hindu law applies to all the persons who are Hindus but 

there is still no precise definition of the term Hindu either in any statute or in any judicial 

pronouncement. However, the question as to who is a Hindu can be understood in a 

different way. It can be taken as to whom the Hindu law applies. 
 
Hindu law applies to the following categories of persons:- 
 

1. Any person who is a Hindu. Jain, Sikh or Buddhist; 
 

2. Any person who is born of Hindu Parents;  
3. Any person who is not a Muslim, Christian, Parsi or Jew and who is not governed 

by any other law. 
 
On the basis of the description of persons as above it can be said that following persons 

are Hindus :- 
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1) Hindu by Religion: Following two types of persons fall in this category: 
 
i) Followers of Hindu Religion: Any person who follows Hindu religion either by 

practising it or by professing it is a Hindu. An attempt to define Hindu in terms of 

religion was made by the Supreme Court in Shastri v. Muldas (1966 S.C. 1119.). 

The Court through Gajendragadkar J. said that "beneath the diversity of 

philosophic thoughts, concepts and ideas expressed by Hindu philosophers who 

started different philosophical schools, lie certain broad concepts which can be 

treated as basic. The first among these basic concepts is the acceptance of the 

Vedas as the highest authority in religious and philosophical matters. This concept 

necessarily implies that all the systems claim to have drawn their principles from a 

common reservoir of thought enshrined in the Vedas. The other basic concept 

which is common to the system of Hindu philosophy is that all of them accept this 

view of the great world rhythm, vast periods of creation, maintenance and 

dissolution follow each other in endless succession. It may also be said that all the 

systems of Hindu philosophy believe in re-birth and pre-existence". This judgment 

of the Supreme Court gives a good working elaboration of Hindu religion in 

positive terms. But it is equally true that any definition of the 'Hindu' in terms of 

religion will always be inadequate. 
 
ii) Converts and Reconverts to Hinduism: Under the codified Hindu law any 

person converted to Hinduism, Jainism, Buddhism or Sikhism is a Hindu. The 

Supreme Court in Perumal v. Poonuswami, (1971 S.C. 2352) observed that a 

person may be a Hindu by birth or by conversion. No formal ceremony of 

purification or expiation is necessary to effectuate conversion. But at the same time 

a mere theoretical allegiance to the Hindu faith by a person born in another faith 

does not convert him to a Hindu, nor is a bare declaration that he is a Hindu 

sufficient to convert him to 
 
 
 

Hinduism. But, a bona fide intention to be converted to the Hindu faith 

accompanied by conduct unequivocally expressing that intention may be a 

sufficient evidence of conversion. 
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A person who is a reconvert to Hinduism, Jainism, Buddhism or Sikhism is also a 

Hindu. A person who ceases to be a Hindu by converting to a non-Hindu religion 

will, again, become Hindu if he reconverts to any of the four religions of Hindu. 
 
2) Hindu by Birth: Following persons are deemed to be Hindus by birth: 
 

i) When both the parents are Hindu: Children born of Hindu parents are Hindus. 

Such a child may be legitimate or illegitimate. It is also immaterial that such a 

child does or does not profess, practice or has faith in the religion of its parents. 
 

ii) When one Parent is Hindu: When one of the parents of a child is Hindu and he is 

brought up as a member of Hindu family, he is a Hindu. It is clear by the 

explanation (b) of Section 2(1) of Hindu Marriage Act, 1955 that child's 

religion is not necessarily that of the father. F or instance a child is born of 

Hindu mother and Muslim father. The child is brought up as a Hindu. 

Subsequently, mother converts to Islam. Nonetheless the child is Hindu. In Ram 

Prasad v. Dahin Bibi, ( A.!. R. 1924 Pat. 420) is a good example on the point. 
 
3) Persons who are not Muslims, Christians, Parsis or Jews: The codified Hindu 

law lays down that a person who is not a Muslim, Christian, Parsi or Jew is governed 

by Hindu law, unless it is proved that Hindu law is not applicable to such a person. 

Those persons who are atheists or who believe in all faiths or in conglomeration of 

faiths may fall under this class. Under the codified Hindu law such persons will be 

Hindus for the purpose of the application of Hindu law. 
 
Therefore, the modern Hindu law is a body of rules of personal law applicable to Hindus 

as well as several non-Hindu communities. In the modern Hindu law all those persons to 

whom Hindu law applies are called "Hindus". 
 
SOURCES OF HINDU LAW 
 
Hindu system of law has the most ancient pedigree of the known systems of law; it is 

about 6000 years old and has passed through various phases. Originally, the sources came 

to sub-serve the needs of pastoral people and now it has come to sub-serve the needs of 

modern welfare society. It would be convenient to classify the various sources under the 

following two heads: 
 

1) Ancient Sources:  
a) Sruti  
b) Smriti  
c) Digests and Commentaries  
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d) Custom 
 

2) Modern Sources:  
a) Judicial Decisions  
b) Legislation  
c) Equity, Justice and Good Conscience 

 
 
 
1) Ancient Sources: 
 

a) Sruti: Sruti, literally, means that which was heard, this word has taken from the 

word 'Sru' i.e. to hear. Manu has defined Sruti as follows- "By Sruti or what was 

heard from above (from God) is meant the Veda". Sruti or Vedas are believed to 

contain the very words of Deity (God). It is the paramount and primary sources of 

Hindu Law. They are supposed to be the divine utterances to be found in the four 

Vedas, the six vedangas and the eighteen Upanishads. They are mostly religious in 

character and the means of attaining true knowledge and Moksha or Salvation.  
Four Vedas are - (i) Rigveda (praise of forces of nature), (ii) Yajurveda (Rituals 

etc.), (iii) Samveda (Prayers), (iv) Atharvaveda (Magic, spell and incarnation). 
 

Six vedangas are - 
 

i) The Siksha or orthography 
 

ii) The Kalpa or treatises dealing with rituals 
 

iii) The Vyakaran or Grammar 
 

iv) The Chandas or prosody 
 

v) The Jyotish or Astronomy 
 

vi) Nirukta or Lexicon. 
 

b) Smrities: They are utterances and precepts of the Almighty, which have been 

heard and remembered and handed down by the Rishis (sages) from generation to 

generation. The smrities are divided into Primary and Secondary Smrities 

contained in Dharma Sutra (Prose) and Dharmashastras (Poetry). 
 

 

 

Gautama, Baudhyana, Apastamba, Harita, Vasistha and Vishnu are the chief 

Dharma Sutra writers and Manu, Yajnyavalkya, Brihaspati and Narada belong to 

Dharamashastra. The exact number of smrities is not definitely known, but Manu 

Smriti is the earliest one. 
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Although Smrities deal with rules of morality and religion, they are more secular 

than the Sruties. 
 

c) Commentaries and Digests: After the Smrities, the next step in the development 

of Hindu Law was the composition of a number of commentaries (tika) and 

Digests (Nibandha) based upon the Smrities. The commentaries are to interpret the 

law as laid down in the Smrities. 
 

The writing of a particular Smriti is called commentary while the writing on 

different smrities is called Digests. There are a number of commentaries but the 

main are- 
 

i) Daya Bhaga by Jimutavahana  
ii) Mitakshara by VUnamshwara 

 
The last of the commentaries by Nanda Pandit on the Vishnu Dharmasutra is called 

the Vauayanti.  
The commentaries are now considered to be more authoritative than the original 

texts themselves. 
 

d) Custom: When human beings came to live in groups, it was but natural that they 

should, for harmonious group life, conform to certain patterns of human behaviour. 

In course of time, a pattern of behaviour emerged and is called usage or custom. 

There are three types of custom namely- 
 
 
 

i) Local Custom: Such customs belong to some particular locality, State or 

District and they are binding on the inhabitants of such place. 

ii) Class Custom: These customs are of a caste or a sect of the community or 

of the followers of a particular profession or occupation, such as agriculture, 

trade, mechanical art and the like.  
iii) Family Custom: These customs relate to a particular family. 

 
 

 

Essentials of Customs: 
 

a) It should be certain 
 

b) Reasonable 
 

c) It should not be immoral 
 

d) Reasonable 
 

e) Must not be opposed to public policy 
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f) It must not be forbidden by any express enactment of the legislature 
 
The following are examples of customs, which the courts have refused to recognise - 
 

a) A caste custom, authorizing a wife to abandon her husband, and marry again 

without his consent.  
b) A custom permitting a husband to dissolve his marriage without the consent of the 

wife by paying a fixed sum of money.  
c) A custom in South India, according to which a man could marry his daughter's 

daughter. 
 
2) Modern Sources: 
 

a) Judicial Decisions: During British regime in this country Hindu law was 

administered by British judges with the help of Hindu Pandits because they 

interpreted the Sanskrit texts for them to apply them to the dispute and to arrive at 

a decision. So the decision of the higher courts become a law for the lower courts. 

The latest instance of it is the Supreme Court decision in Lohar Amrit v. Doshi 

Jayantilal (1960), on son's pious obligation to pay father's debts, where 

Gajindragadkar, C.J. following certain dictas of the Privy Council held that the 

debt should be tainted to the knowledge of the creditor. Today the doctrine of Stare 

decisis is part of Indian Law. Supreme Court's decisions are binding on all courts, 

though Supreme Court is not bound by its own decisions. The decisions of State 

High Courts are binding on all subordinate courts of their respective states though 

decisions of the one High Court are not binding on other High Courts. 
 

b) Legislation: Legislation is the modern source of Hindu law and has a colossal 

importance, in the evolution and development of Hindu law. The Hindu law has 

been reformed and modified by the legislature through various enactments in this 

regard. The British government itself passed certain acts with a view to bring some 

reforms in certain aspects of law. In post independence era legislation of far 

reaching effects has revolutionized the law. Before the independence important 

legislations passed were :- 

 

a. The caste Disabilities Removal Act, 1850 
 

b. The Hindu Widow's Remarriage Act, 1856. 
 

c. Inheritance (Removal of Disabilities) Act, 1928. 

 

d. The Indian Succession Act, 1925. 
 

e. The Child Marriage Restraint Act, 1928. 
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f. The Hindu Women's Right to Property Act, 1937. 
 

c) Equity, Justice and Good Conscience: In the absence of any specific law in the 

Smriti, or in the event of a conflict between the Smritis, the principles of justice, 

equity and good conscience would be applied. 
 

In other words, what would be most fair and equitable in the opinion of the Judge 

would be done in a particular case. 
 

The Supreme Court has observed in Gurunath v. Kamlabai
1
 in the absence of any 

clear Shastric text, the courts have the authority to decide cases on principles of 

equity, justice and good conscience. 
 
After independence following enactments of far reaching importance have been passed:- 
 

1. The Hindu Married Women's Right to Separate Residence and Maintenance 

Act, 1949. The Act permitted a Hindu wife to reside separately and to get 

maintenance from the husband in certain cases. 
 
2. The Special Marriage Act, 1954. -It validated marriage between two persons who 

belonged to two different religions. 
 
3. The Hindu Marriage Act, 1955.- The Act has completely overhauled the law 

relating to marriage between Hindus including Jain, Sikh and Buddhist. 
 
4. The Hindu Minority and Guardianship Act, 1956.-lt supplemented the existing 

law in the matter. 
 
5. The Hindu Succession Act, 1956.- It introduced some remarkable changes in the 

law of succession. It provided for the equal rights of inheritance to Hindu females and 

granted absolute rights to them with respect to a property acquired by them through 

any lawful means. 
 
6. The Hindu Adoption and Maintenance Act, 1956 - It considerably changed the 

old law of adoption and maintenance and conferred the right on the Hindu female to 

adopt a child. 
 
7. Marriage Laws (Amendment) Act, 1976 - It was meant to bring about some 

changes in the Act of 1955. It introduced divorce by mutual consent, common grounds 

for judicial separation and divorce and also relaxation in the rigorous process of 

obtaining divorce. 
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8. The Child Marriage Restraint (Amendment) Act, 1978 - The Act provides the 

eligibility as to the age of a male and female (21 years and 18 years respectively) at 

the time of marriage. 
 
SCHOOLS OF HINDU LAW 
 
Schools of Hindu Law emerged with the emergence of the era of commentaries and 

Digests. The commentator put his own glass on the ancient texts, his authority having 

been received in one and rejected in another part of India. 

 
Originally Hindu Law was applied to the whole of India but subsequently it was divided 

into two main schools and some sub-schools - 
 

1. Mitakshara  
2. Daya Baga  

School Prevails whole India (Except Bengal & Assam)  
 
 

Mitakshara Daya Baga  
 

Benaras School 
 

Mithila School 
 

Maharastra or Bombay School 
 

Dravida or Madras School 
 

Punjab School 
 
Mitakshara School: The Mitakshara School (literally means 'a concise work') is a 

running commentary on the code of Yajnavalkya, written by VUnaneshwar (11
th
 

Century) and prevails in all parts of India as a Supreme authority except in Assam and 

Bengal. 
 
But in some matters Mitakshara prevails even in Assam and Bengal as authority on all 

questions in respect of which Daya baga is silent. The Mitakshara is not merely a running 

commentary on the Yajnavalkya 

 
Smriti but it is also a digest of practically all the leading Smritis, and deals with all titles 

of Hindu Law. It may also be noted that the Mitakshara is the orthodox school. The 

Mitakshara School is divided into five sub-schools prevailing in different parts of India. 

These different schools have the same fundamental principles and acknowledge the 
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supreme authority of the Mitakshara, but differ in matters of details, especially in the 

matters of adoption and inheritance. These five sub-schools are namely - 
 
1. The Benaras School: Excepting in Mithila and the Punjab, this school prevails in 

the whole of Orissa. The main commentaries or authorities of this school 

areViramitrodaya, Nirnayasindhu, Dattaka Mimansa, Vivada Tandava, Subodhini and 

Balam-Bhatti. 
 
2. Mithila School: This school prevails in Tirhoot and North Bihar. The traditional 

boundaries of Mithila are in the North, the Nepal Border, in the South, the Ganges, in 

the east the river Koshi, and in the west, the river Gandak. The main authorities are- 

Vivada Ratnakar, Vivada Chintamani, Smriti Sara or Smrityarthasara and Madana 

Paruata. 
 
3. Bombay or Maharashtra School: This school prevails in almost whole of the 

State of Bombay including Gujarat, Karana and the parts where the Marathi language 

is spoken as the local language. The main commentaries are- Vyavhara Mayukha, 

Viramitrodaya, Nirnaya Sindhu, and Vivada Tandava. 
 
4. Dravida or Madras School: This school prevails in Southern India especially in 

Chennai State. The main authorities are - Smriti Chandrika, Parasara Madhaviya, 

Saraswati Vilasa and Vauayanti. 

 

5. Punjab School: This school prevails in East Punjab and is chiefly governed by 

customs. The main authorities are- Viramitrodaya and Punjab customs. 
 
 

Dayabaga School: The Dayabaga School which is followed mainly in Bengal, is not a 

commentary on any particular code, but is a digest of all the codes and written by 

Jimutavahana in 12th Century. The Dayabaga is digest on leading Smritis and deals only 

with partition and inheritance. The Dayabaga or the Bengal school as it is sometimes 

called is the reformist school of Hindu Law. This school is considered to be a dissident 

school of the old Benaras School and this school propagated enlightened doctrines and 

theories. The Dayabaga School is not divided into any sub-schools. The authorities of this 

school are - Dayabaga, Dayatatva, Daya-sangraha, Viramitrodaya and Dattaka-

Chandrika. 
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Differences between the Mitakshara and the Dayabaga Schools: These two school's 

of law differ in two main matters - 
 
1. in some matters connected with the joint family system, and  
2. in the rules of inheritance. 
 
In the Mitakshara system, the right in the family property is acquired by birth; a family is 

a unit and individual rights are not recognised and females have no rights of succession to 

family property. This right passes to the male members by survivorship. 
 
In Dayabaga system, the property is acquired by inheritance or by will. The share of a 

deceased coparcener goes to his widow where there is no nearer heir. 
 
The fundamental points of difference between the Mitakshara and Dayabhaga Schools of 

law may be summarised as follows - 
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Besides the above points, the other basis of difference between Mitakshara and Dayabaga 

arose out of their differences in the meaning of the word "Sapinda". 
 
SCOPE AND APPLICATION OF HINDU LAW 
 
Before the advent of Muslims in India, the term 'Hindu' had no creedal connotation. Then 

it had a territorial significance but today, it has not. Prior to the codification of some 

branches of Hindu Law in 1955-1956, Hindu had not been defined. Thus, at the stage of 

codification we had reached a stage when it was easier to indicate a Hindu negatively- a 

person who was not a Muslim, Christian, Parsi or Jew was a Hindu. 
 
The term 'Hindu' is a general term, it denotes all those persons who profess Hindu 

religion either by birth or by conversion to the Hindu faith. Till this day there is no 

precise definition of the term 'Hindu' available either in the statute or in any judicial 

pronouncement. 
 
But it is easy to state the various categories of persons to whom Hindu Law applies. The 

persons to whom Hindu Law applies may come in the following three categories - 
 
i. Any person who is a Hindu, Jain, Sikh or Buddhist by religion, i.e. Hindus by 

religion. 
 
ii. Any person who is born of Hindu parents (when both the parents or one of the 

parents is a Hindu, Jain, Sikh or Buddhist by religion) i.e. Hindus by birth. 
 
iii. Any person who is not a Muslim, Christian, Parsi or Jew and who is not governed 

by any other law. 
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1. Hindu by Religion: In this category two types of persons fall - 
 

a) Those who are originally Hindus, Jains, Sikhs or Buddhist by religion, and 
 

b) Those who are converts or reconverts to Hindu, Jain, Sikhs or Buddhist religion. 
 

Any person who follows Hindu religion in any of its forms or development, either by 

practising it or by professing it, is a Hindu. However it is difficult to describe what is 

Hinduism. 

 

Swaminarayana Sampradaya: This sampradaya prevails in Maharastra and Gujarat, 

founded by Shajanand (called later Swami Narayan) a brahimin by birth and the pupil 

of Ramanuj. The followers of this Sampradaya were called Satsangi. In Yagna - 

Purusdasji v Muldas
2
. a question arose whether the followers of this Sampradaya 

came within the perview of Hindu or not. Their main argument was that the 

Swaminarayan Sampradaya, being a non-Hindu sect and the temple being also a non-

Hindu temple, the HarUans had no right to enter it. This Sampradaya is different from 

Hindu Religion. So the provisions of Hindu Law are not applied to this temple. The 

Supreme Court decided that this Sampradaya was not different from Hindu Religion 

and the provisions are applied to this temple also. 
 
2. Hindu by Birth: A child whose both the parents were Hindus, Sikhs, Jains or 

Buddhists at the time of his birth, is regarded as Hindu. If one of the parents is Hindu 

and the other is Jain, Sikh or Buddhist, then also the child will be Hindu. It makes no 

difference that such child does or does not profess, practise or have faith in the 

religion of its parents. If after the birth, both or one of the parents become convert to 

another religion, the child will continue to be a Hindu, unless, in the exercise of 

parental right the child is also converted into the religion in which the parent or 

parents have converted (In case of legitimate child this right is on father, and in 

illegitimate case is on the mother). 
 

A person will be Hindu if at the time of his birth one of the parents was Hindu and the 

child is brought up as a member of the tribe, community, group or family to which 

Hindu parent belonged at the time of his birth. 
 

If both the parents of a child are not Hindu and the child is brought up as a Hindu, the 

child will not be Hindu unless he becomes converted Hindu. 
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3. Who are not Muslims, Christians, Parsis or Jews: Any person who is not a 

Muslim, Christian, Parsi or Jew and who is not governed by any other law, is 

governed by Hindu law, unless it is proved that Hindu law is not applicable to such a 

person (Raj Kumar v/s Barbara
3
). Those persons who are atheists or who believe in all 

faiths, or in conglomeration of faiths, may fall under this class. A Muslim who has 

renounced his religion and did not adopt any other religion will be considered as 

Hindu. 
 
Applicability: It was the old belief that the Hindu Law applies only to those who are the 

followers of the rigid orthodox traditions of Hindu religion but the case of Ram Bhagwan 

Koer v EC. Bose
4
 has settled a rule that a Hindu does not cease to be governed by Hindu 

Law because of the lapse from orthodox Hindu practice or by deviation from its central 

doctrines. 
 
Under the Codified Law: Section 2 of the Hindu Marriage Act 1955, provides that the 

Act applies to the persons listed below (and similar provisions are also made in the other 

enactments of Hindu Law) - 
 
1. Application of Act - This Act applies – 
 

a) to any person who is Hindu by religion in any of its forms of development, 

including a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya 

Samaj; 
 

b) to any person who is a Buddhist, Jaina or Sikh by religion; and 
 

c) to any other person domiciled in the territories to which this Act extends, who is 

not a Muslim, Christian, Parsi or Jew by religion, unless it is proved that any such 

person would not have been governed by the Hindu law or by any custom or usage 

as part of that law in respect of any of the matters dealt with herein if this Act had 

not been passed. 
 

Explanation- The following persons are Hindus, Buddhists, Jainas or Sikhs by 

religion, as the case may be - 
 

a) any child, legitimate, or illegitimate, both of whose parents are Hindus, 

Buddhists, Jains or Sikhs by religion; 
 

b) any child, legitimate, or illegitimate, one of whose parents is a Hindu, 

Buddhist, Jaina or Sikh by religion, and who is brought up as a member of the 
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tribe, community, group or family to which such parent belongs or belonged; 

and 
 

c) any person who is a convert or re-convert to the Hindu, Buddhist, Jain or 

Sikh religion. 
 
2. Notwithstanding anything contained in sub-section (1), nothing contained in this 

Act shall apply to the members of any Scheduled Tribes within the meaning of clause 

(25) of Article 366 of the Constitution, unless the Central Government, by notification 

in the Official Gazette, otherwise directs. 
 
3. The expression "Hindu" in any portion of this Act shall be construed as if it 

included a person who, though not a Hindu by religion is, nevertheless, a person to 

whom this Act applies by virtue of the provisions contained in this section. 
 
The following persons are Hindus, Buddhists, Jain or Sikh by religion - 
 

1. Any child legitimate or illegitimate, both of whose parents are Hindus, Jain, 

Sikhs or Buddhists by religion. 
 

2. Any child legitimate or illegitimate, one of whose parents is a Hindu, Jain, 

Sikh or Buddhist by religion and who is brought up as a member of the tribe, 

community group or family to which such parents (either the father or mother) 

belong or belonged, and 
 

3. Any person who is a convert or reconvert to the Hindu, Jain, Sikh or 

Buddhists religion. Person to whom Hindu Law Applies (Uncodified Law): 
 
Person to whom Hindu Law Applied (Uncodified Law): 
 

a) Hindus by birth and also to Hindus by conversion in any of its forms or 

developments including 
 

b) Brahmans, Arya Samajists etc. 
 

c) Illegitimate children whose parents are Hindus.  
d) Illegitimate children born of a Christian father and a Hindu mother and brought up 

as Hindus.  
e) Buddhists, Jains, Sikhs and Nambudry Brahmans except, so far such law is varied 

by custom and to lingayats who are considered as Shudras.  
f) Sons of Hindu dancing girls of Naik caste converted to Mohammedanism where 

the sons are taken into the family of Hindu grandparents and are brought up as 

Hindus.  
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g) A Hindu by birth who having renounced Hinduism, has reverted to it after 

performing the religious rites of expiation and repentance, or even without a formal 

ritual or re-conversion when he was recognised as a Hindu by the community. 
 
 

h) Brahmos and Arya Samajists, and to Santhals of Chhota Nagpur, and also to 

Santhals of Manbhum except so far as it is not varied by custom. 

i) A Hindu who has made a declaration that he is not Hindu for the purpose of 

Special Marriage Act 1872, and  
j) A person who is born a Hindu and has not renounced the Hindu religion, does not 

cease to be a Hindu merely because he departs from the standard of orthodoxy in 

matters of diet and ceremonial observances. 
 
Joint Hindu Family: A joint and undivided Hindu family is the normal condition of 

Hindu society. A joint Hindu family consists of all persons who are descended from a 

common ancestor, and includes their wives and unmarried daughters. On marriage, a 

daughter ceases to be a member of her father's family, and becomes a member of her 

husband's family. 
 
Ordinarily, an undivided Hindu family is joint not only in estate but also in food and 

worship. However, the existence of joint estate is not absolutely necessary to constitute a 

joint family, and it is possible to have a joint Hindu family which does not own any 

estate. But, if joint estate exists and the members of that family become separate in estate, 

the family ceases to be joint. 
 
Hindu Coparcenaries: A Hindu coparcenary is a much narrow body than a joint family. 

It includes only persons who acquire by birth an interest in the joint or coparcenary 

property. Such persons are the sons, grandsons and great grandsons of the holder of the 

property for the time being. It includes three generations of males (in unbroken descent) 

next to the holder of the property. 
 
Before the Hindu succession (Amendment) Act, 2005, Mitakshara Coparcenary consisted 

of only male members and females were not members of it. Hindu succession 

(Amendment) Act, 2005 has substituted Section 6 of the Hindu Succession Act and has 

made the daughter of a Mitakshara coparcener, a coparcener in her own right in the same 

manner as the son and the same rights subject to the same liabilities as that of a son. 
 
Joint Hindu Family Property or Coparcenary: 
 
1. Ancestral Property: A property which is inherited from a father, father's father or 

father's father's father. The property can be acquired by son, grandson, great grandson 
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and also by a daughter. The property inherited from any person, male or female other 

than the three immediate ancestors, is not ancestral property. 

 
 
2. Property Jointly Acquired by the Members of the Joint Family: Where 

property has been acquired by the members of joint Hindu family by their joint labour 

either in a business or in profession, with the aid of joint family property it becomes 

joint-family or coparcenary property. It was also held by Bombay High Court that 

property acquired by the joint labour of the members, even without the aid of joint-

family funds, is presumed to be joint family property in absence of any indication of 

an intention to the contrary. 
 
3. Property Acquired with the Aid of Joint-Family Funds: Property acquired with 

the aid and assistance of joint-family property is also joint. Thus accumulations of 

income, Le. rent etc. of the joint-family property, property purchased out of such 

income, the proceeds of sale or mortgage of such property, and property purchased out 

of such proceeds are also joint-family property. 

4. Property Thrown into the Common Stock: If any member of a joint-Hindu 

family has voluntarily put his self-acquired property into the joint funds with the 

intention to abandoning all separate claims to it, would be joint Hindu-property. 
 
Separate or Self-Acquired Property: Property which is not joint is called separate or 

self-acquired property. A Hindu, even if, he be joint, may possess separate property. He 

is the sole owner of such separate property and has exclusive possession and ownership 

over it. 

 

1. Property acquired by his own exertion and not by joint labour with other members. 
 

2. Property inherited from any person other than his father, grandfather or great 

grandfather. 
 

3. Property obtained as a share of partition provided he has no issue. 
 

4. Property obtained by gift of ancestral movable property made by the father through 

affection. 
 

5. Property obtained by grant from the Government. 
 

6. Marriage gift. 
 
The Hindu Gains of Learning Act, 1930: Prior to this Act, income earned by a member 

of joint family by the practice of a profession or occupation requiring a special training 

imparted at the expenses of the joint family property was considered to be joint family 

property. 
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Rights of Coparceners: 
 

1. Community of interest and unity of possession. 
 

2. Share of Income. 
 

3. Joint possession and enjoyment. 
 

4. Right to restrain improper acts. 
 

5. Right of maintenance and other necessary expenses. 
 

6. Right to enforce partition. 
 

7. Right to account. 
 

8. Right to alienation. 
 
Manager (Karta): Property which belongs to a joint family is ordinarily managed by the 

father or another senior male member of the family. Under Hindu Law the manager of a 

joint family is called the Karta. But such a senior member may give up his right of 

management. and a junior male member of the family may be appointed as the Karta with 

consent of the other members. But a minor member of the family cannot be a Karta. In 

the absence of any major member, the court may appoint a guardian for the whole of the 

joint family property. 
 
He is not the partner, principal or agent of the family. He is more like a trustee. Power of 

the Karta : 
 

Power of the Karta: 
 

1. Power over the income and expenditure. 
 

2. Power to manage joint-family business. 
 

3. Power to contract debts. 
 

4. Power to acknowledge debts. 
 

5. Power to start a new business. 
 

6. Power to refer disputes to arbitration. 
 

7. Power to compromise. 
 
Duty to render accounts 

 

1. Duty to realise debt due to the family 
 

2. Duty to spend reasonably 
 

3. Duty not to start a new business without the consent of the coparceners 
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4. Duty not to alienate coparcenary property without legal necessity or for he benefit 

of the estate. 
 
 
Alienation of Coparcenaries Property: Under Hindu Law only the following persons 

have the power to 
 
alienate the coparcenary property. 
 

1. Alienation by the manager or Karta 
 

2. Alienation with the consent of all the coparceners 
 

3. Alienation by the father as Karta 
 

4. Alienation by the sole surviving coparcener. 
 
The ceremonies of a conversion are prescribed by the religion to which the conversion is 

sought. The Dharmashastra did not prescribe any ceremony for conversion to Hinduism. 

Under Hindu Law; a person does not lose his faith by mere renunciation of it or by 

merely professing it or practising it. Thus, if a person, Christian by faith, becomes an 

admirer of Hinduism, so much so that he starts practising and preaching it, he does not 

thereby become a Hindu. A non Hindu may renounce his religion and become Hindu by 

conversion by any of the following three methods - 
 

a) If he performs the ceremony of conversion prescribed by the caste or community to 

which he converts. Among the Hindus, it is only the Arya Samajists who 

prescribed a ceremony of conversion, known as sudhi. 
 

Morarji v/s Administrator General, Madras
5 

 
A European girl named Mena Renda, converted into Hindu through ceremonies, 

got married with Moradi. On her death, leaving behind a lot of property, the 

question was whether she was Hindu or not. The Court decided that she was 

Hindu. 
 

b) If he expresses an intention to become a Hindu and actually lives as a Hindu, and 

the community or caste into the fold of which he is converted, accepts him as a 

member of that community or caste. Perumal v/s poonuswami
6
 

 
A Hindu boy named Perumal got married with a Christian girl named Annapajam. 

Their marriage was held by Hindu ceremonies; by their wedlock a child was born 

named Poonuswami. Perumal and Annapajam's relation were broken due to some 

reason. So Poonuswami filed a suit through his mother. Peru mal argued that the 

son was illegal as their marriage was illegal due to the girl being a 
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Christian. The Supreme Court decided that marriage as well as son was legal. 
 

Smt. Marthamma v/s Moonuswam
7 

 
A Christian teacher named Marthamma got married with a Hindu Student, named 

Moonuswami after becoming Christian. Later on Moonuswami reconverted into 

Hinduism and married with a Hindu girl. Marthamma argued that Moonuswami 

was a Christian and their was no provision of reconversion into Hinduism. The 

Court decided that reconversion was possible and marriage was legal one. 
 

c) If he declares that he is a Hindu and lives as a Hindu Mohandas vs Dewanwan
8 

 

IMPORTANT QUESTIONS 
 
Q.1. Discuss the position of 'Srutis' and 'Smritis' as the sources of Hindu Law. 
 
Q.2. Define Custom and enumerate the various kinds of customs. What are the 

essentials of a valid custom under Hindu Law? 
 
Q.3. Define different Schools of Hindu Law. 
 
Q.4. What is the joint family? Discuss the rights of the Karta. 
 
0.5. Define 'Joint Hindu Family' under Mitakshara Law. Discuss the difference between 

'Joint Family Property" and 'Separate Property'. 
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UNIT - II 
 
The Hindu Marriage Act, 1955 
 
Nature of Hindu Marriage - Sacrament or a Contract: Institution of marriage has a 

paramount status in the social life of Hindus. It is one of the oldest institutions. 

According to Raghunandan 'The acceptance of bride as his wife by the bridegroom in a 

gift by her parents is defined as marriage. By marriage man and woman are united into a 

wedlock. A Hindu marriage is looked upon as something which is more of a religious 

necessity and less of a physical luxury." The purpose of marriage is generally to give 

birth to a male child. It is believed among Hindus that every Hindu is under a religious 

obligation to discharge three debts-Pitri Rin, Dev Rin, and Rishi Rin. 
 
Rishi Rin is discharged by getting education, Dev Rin is discharged by prayer and by 

making gift but for the discharge of Pitri Rin a Hindu must have his own son who is 

supposed to perform funeral rites and to give sacred obligations to the ancestors on their 

death for their salvation. Marriage is also necessary among Hindus because all the 

religious ceremonies and rites are to be performed in the companionship of his wife 

otherwise they will not bear any fruits. 
 
From the Rig Vedic period marriage was considered as a sacramental union. A marriage 

is the union of flesh with flesh and bone with bone. It is a union which is indissoluble. As 

long as her husband is alive, the wife is enjoined to regard him as her God; likewise, the 

wife is declared to be half the body of her husband (Ardhangini) who shares with him 

equally the fruits of all his acts, good or bad. Man is only half, not complete until he 

marries. The wife is the source of Dharma, Artha and Kama, and she is also the source of 

Moksha. 
 
According to Manu, the daughter is given in marriage only once and she remains the wife 

of that person to whom she is given in marriage for her whole life. According to Narada 

and Parasara, there are only five conditions in which a wife could abandon her husband 

and remarry - 
 
1. if the husband is lost; 
 
2. dead; or 
 
3. has renounced the world and has become a sanyasi; or 
 
4. has become impotent;  
5. has been ousted from his caste. But these conditions could be allowed only in the 

case of unapproved form of marriage. Marriage is a tie which once tied cannot be 
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untied. It is sacramental union and continues to exist even after the enactment of the 

Hindu Marriage Act. 
 
On the other hand, Manu shows that it is actually a gift of the bride. Thus, an essential 

part of the marriage ceremony is what is called Kanyadan and it fulfills all the 

requirements of a gift under the Hindu Law. It is 

 
therefore, clear that to the extent that a marriage is a gift, it is also a contract. 
 
Similar observations are to be found in several cases as follows- 
 
1. Purshottamdas v Purshottamdasthe

1
 Court observed that Marriage of Hindu 

children is a contract made by their parents. 
 
2. Bhagwati Saran Singh v Parmeshwari Nandar Singh

2
, the Court expressed the view 

that a Hindu Marriage is not only a sacrament, but also a contract. 
 
3. Muthusami v Masilaman

3
 i, A marriage, whatever else it is, i.e., a sacrament and 

institution, is undoubtedly a contract entered into for consideration, with co-relative 

rights and duties. 
 
4. Anjona Dasi v Ghose, The suits relating to marriage deal with that which in the eye 

of the law must be treated as a civil contract, and important civil rights arise out of 

that contract. 
 
On the basis of above mentioned and other cases, it can safely be concluded that under 

the ancient, uncodified Hindu Law, a Hindu marriage was not only a sacrament, but also 

a contract. In the present Hindu Marriage Act, since now a provision has been made for a 

divorce by mutual consent, it also indicates that marriage is a contract dissoluble by 

mutual consent. 
 
Changes Brought About by the Act: 
 

1. The Act has declared that marriages amongst Hindus, Jains, Sikhs and Buddhists, 

are valid. 
 

2. Monogamy has been introduced and provided punishment for bigamy. 
 

3. The minimum age for marriage, 21 for boy and 18 for girl. 
 

4. The Act does not recognise any particular form of marriage but prescribes some 

conditions. 
 

5. Registration of Hindu Marriage. 
 

6. Restitution of conjugal rights. 
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7. The provision of judicial separation. 
 

8. The provision of divorce and the concept of divorce by mutual consent. 
 

9. The provision of re-marriage. 
 

10. Legitimacy of a child born out of either void or voidable marriage. 
 

11. Provision for the custody of children during the pendency of legal proceeding and 

even after the passing of decree. 

 
Conditions of a Valid Marriage under the Act: There are five conditions of marriage 

enshrined under Section 5 of the Hindu Marriage Act, in absence of which the marriage 

will not be deemed to be a valid marriage. According to Section 5 a marriage may be 

solemnised between any two Hindus, if the following conditions are fulfilled, namely:- 
 

i) Neither party has a spouse living at the time of the marriage;  
ii) at the time of the marriage, neither party-  

a) is incapable of giving a valid consent to it in consequence of 

unsoundness of mind; or  
b) though capable of giving a valid consent has been suffering from 

mental disorder of such a kind or to such an extent as to be unfit for 

marriage and the procreation of children; or 

c) has been subject to re-current attacks of insanity or epilepsy; 
 

iii) The bridegroom has completed the age of 21 years and the bride the age of 18 

years at the time of the marriage; 
 

iv) the parties are not within the degrees of prohibited relationship, unless the custom 

or usage governing each of them permits of marriage between the two; 
 

v) the parties are not sapindas of each other, unless the custom of usage governing 

each of them permits of a marriage between the two. 
 
If marriage contravenes anyone of the conditions under clause (i), (iv) and (v), the 

marriage is null and tr'oid while contravention of the condition under clause (ii) renders 

marriage voidable. The Act does not provide for the situation where clause (iii) is 

violated. However, it has been held that violation of the condition under clause (iii) does 

not render a marriage either void or voidable. 
 
"Neither party has a spouse living at the time of marriage": Section 5(i) recognises 

the principle of monogamy and prohibits bigamy. Section 11 makes a bigamous marriage 

void and Section 17 makes it a penal offence for both Hindu males and females under 

Section 494 and 495 of Indian Penal Code. In Sambireddy v. Jayamma, it was held that 
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Section 5 read with Section 17 rendering a bigamous marriage void is not ultra vires the 

Constitution on the ground that it contravenes Article 14, 15 or 25(1). 
 
In Smt. Yamuna Bai Anand Rao Adhav v. Anant Rao Shiva Ram Adhava. the Supreme 

Court held that In the event of breach of first condition specified in Section 5 (1) the 

marriage is rendered null and void under Section 11 (1) of the Act and since it is void ab 

initio, the wife can not claim maintenance under Section 125 of the Code of Criminal 

Procedure. 
 
The offence of bigamy would be constituted only when at the time of the performance of 

subsequent marriage the spouse of such party to marriage was alive and that marriage 

was not void or invalid. But In every case the offence would be punishable if the essential 

requirements of law and religion had not queen duly fulfilled and performed. This was 

confirmed by the Supreme Court in Shanti Deo Verma v. Kanchan Prasad (AIR, 1991, 

S.C. 816). 
 
A marriage in contravention of Section 6(i) is void even though it is not declared to be 

void. In case where in her own suit, the wife has obtained a declaration that her husband 

could remarry during her life time, the marriage of her husband with another woman 

would be illegal despite the consent of his first wife and giving such declaratory relief by 

the court concerned would be erroneous and illegal. Despite want of appropriate 

provision to the effect in the Hindu Marriage Act, 1955, any party to the marriage could 

be restrained from remarrying under the appropriate order of injunction. This was so held 

in Uma Shankar v. Rajdevi, (1967) and Shankerappa v. Vassappa, (1964). 
 
Lunacy: Clause (ii) of Section 5 was substituted by the Marriage Laws Amendment Act, 

1976. According to this clause one of the conditions for a Hindu marriage is that neither 

party must be suffering from unsoundness of mind, mental disorder, insanity or epilepsy 

at the time of marriage. Section 12(1)(b) renders at the instance of aggrieved party, the 

marriage voidable. The Madhya Pradesh High Court in Smt. Alka Sharma v. Avinash 

Chandra has laid down that the word 'and' between expression unfit for marriage and 

procreation of children in Section 5(2)(b) should be read as 'and', 'or'. The court can 

nullify the marriage if either condition or both conditions contemplated exist due to 

mental disorder making the living together of parties highly unhappy. It was also held in 

this case that the word "procreation" implies within it not only capacity to give birth to 

children but also to look after them as well as so as to bring them up. 
 
From the use of the expression "has been suffering" under clause (c) it is clear that it is 

not necessary that a person should be insane or suffering from epilepsy at the time of 
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marriage. It is sufficient if he or she had been subject to recurrent attacks of insanity or 

epilepsy. 
 
Age of the Parties: Clause (iii) as amended by the Child Marriage Restraint 

(Amendment) Act, 1978 prescribes the age of the bridegroom and bride as 21 years and 

18 years respectively to have capacity for solemnising a Hindu Marriage. But the 

marriage in contravention of the age limits can neither be void nor voidable, though it is 

punishable under Section 18. The Supreme Court also observed in Lila Gupta v. 

Lakshminarayan (1978 S. C. 1351 at 1358), that a reference to the Child Marriage 

Restraint Act would show that it was enacted to carry forward the reformist movement of 

prohibiting child marriages and while it made a marriage in contravention of the 

provisions of that Act punishable, it did not render the marriage void. 
 
Prohibition as to prohibited Degrees of Relationship and Sapindas: Clause (iv) lays 

down the condition that the parties to a Hindu Marriage should not be within the degrees 

of prohibited relationship unless the custom or usage governing each of them permits of a 

marriage between the two, whereas under clause (v) the parties should not be sapindas of 

each other. The expressions 'degrees of prohibited relationship' and "sapinda-

relationship" are to be interpreted according to the definitions given in sub clause (f) and 

(g) of section 3 of the Act. 
 
Wherever, a custom is relied upon to validate a marriage, it must be valid custom as 

defined in section 3(a) of the Act. Proving one instance where marriage took place in 

contravention of either of these clauses is not sufficient to prove custom. 
 
Ceremonies for a Hindu Marriage: The Hindu Marriage Act. 1955 retains the 

provision relating to performance of ceremonies for a lawful marriage. It gives statutory 

recognition to the marriage under the Hindu law as a sacrament. Section 7 of the Act 

provides for the ceremonies of a Hindu marriage as follows: 
 
1. A Hindu marriage may be solemnised in accordance with the customary rites and 

ceremonies of either party thereto. 
 
2. Where such rites and ceremonies include the saptapadi i.e. taking of seven steps by 

the bride-groom and the bride jointly before the sacred fire, the marriage becomes 

complete and binding when the seventh step is taken. 
 

The section speaks of solemnisation of marriage in accordance with customary rites 

and ceremonies. The word "solemnised" means to celebrate the marriage with proper 

ceremonies with the intention that the parties should be considered to be married. In 



 
 
Unit 1-5 
 

LLB Ist Sem                                                                              Hindu Law Page 26 
 

Bhaurao v. State of Maharashtra (1965 S.C.1564) it was held that merely going 

through certain ceremonies with the intention that the parties be taken to be married 

would not make the ceremonies prescribed by law or approved by any established 

custom. Further, under the section it is sufficient if the marriage is solemnised in 

accordance with customary rites and ceremonies of either party. It is not necessary 

that the customary rites and ceremonies of both the parties should be followed. In 

Asrabai v. Dhondiram where a marriage is performed according to the customary rites 

and ceremonies of one party which did not include Saptapadi even though according 

to the customary rites and ceremonies of the other party Saptapadi was an essential 

ceremony, it was held that it was a valid marriage. 
 

Factum Valet.: In certain cases it is presumed that the necessary rites and ceremonies 

have been followed to constitute a valid marriage. This is known as doctrine of factum 

valet. Under the old law, ",'here the factum of marriage is established the doctrine of 

factum valet was applied and a valid '1larriage was presumed. Even after this Act such 

a presumption can be drawn in appropriate cases. living together for a long period as 

man and wife and recognised as such is presumptive evidence of a valid marriage. 
 
Registration of Hindu Marriage: In order to faciliate proof of a Hindu marriage Section 

8 of the Act provides that the State government is authorised to make rules for the 

purpose of registration of -narriages as there are various customary forms of marriage in 

different communities among the Hindus and it would difficult to prove such customary 

forms. Such rules must inter alia proVide that the parties to any such marriage may have 

the particulars relating to their marriage entered in the marriage register in such manner 

and subject to such conditions as may be prescribed. It was held in Kishan Paul v. Ashok 

Kumar Pal (1982 HLR 478), that registration of a marriage under this section will not 

ipso facto make the marriage valid, if it is otherwise invalid and a suit for declaration that 

the marriage is invalid is maintainable. 
 
Judicial Separation: The provision for the judicial separation is provided under Section 

10 of the Hindu Marriage Act, 1955. Accordingly: 
 
1. Either party to a marriage, whether solemnised before or after the commencement 

of this Act may present a petition praying for a decree for judicial separation on any of 

the grounds specified in sub-section (1) of Section 13, and in the case of a wife also on 

any of the grounds specified in sub-section (2) thereof, as grounds on which a petition 

for divorce might have been presented. 
 
2. Where a decree for judicial separation has been passed, it shall no longer be 

Obligatory for the petitioner to cohabit with the respondent but the court may, on the 
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application by petition of either party and on being satisfied of the truth of the 

statements made in such petition rescind the decree if it considers it just and 

reasonable to do so. 
 
Judicial separation is different from divorce. It is considered to be a lesser evil as it leaves 

open the door 'or reconciliation. Judicial separation puts the obligation of cohabitation to 

an end, although it does not affect the marital relationship. Therefore, as soon as the 

decree under Section 10 is passed the parties to marriage are relieved of the duty to live 

together and co-habit, but any act of cohabitation between the 'two would neutralise the 

effect of decree and their normal marital life is restored. In this sense it is different from 

divorce in which the relationship of husband and wife ceases to exist. 
 
The object of the provision is mainly to give time to the spouses for approachment and 

reconciliation. The effect of an order under this section granting judicial separation is to 

permit spouses to live apart and to afford an opportunity to reconcile. For the application 

of the section a valid marriage must subsist between the parties. Where the relationship of 

marriage is denied, the factum of marriage and its solemnisation has to be proved by the 

petitioner. 
 
Grounds for Judicial Separation: The grounds for taking recourse under this section 

are the same as that of divorce provided under Section 13 (1) of the Act. These are the 

common ground for both the husband and wife. These common grounds are as follows:- 

 

1. That the other party has, after solemnisation of marriage, voluntary sexual 

intercourse with any person other than his or her spouse 

Or 

 

2. Other party treated the petitioner with cruelty, or 

 

3. Other party has deserted the petitioner for a continuous period not less than two 

years immediately preceding the presentation of petition; or 
 
4. Other party has ceased to be Hindu by conversion to another religion; or 
 
5. Other party has been incurably of unsound mind, or has been suffering 

continuously or intermittently from mental disorder of such a nature and to such an 

extent that the petitioner cannot reasonably be expected to live with the respondent. In 

this clause. 
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a) the expression "mental disorder" means mental illness or an arrested on incomplete 

development of mind, psychopathic disorder any other disorder or disability of 

mind and includes schizophrenia. 

 
b) the expression "psychopathic disorder" means a persistent disorder or disability of 

mind (whether or not including sub-norm of intelligence) which results in 

abnormally aggressive or serious irresponsible conduct on the part of the other 

party and whether not. it requires or is susceptible to medical treatment; or 

 

6. Other party has been suffering from venereal disease of communicable form; or 
 
7. Other party has been suffering from a virulent and incurable form of leprosy; or 
 
8. Other party has renounced the world by entering any relegious order; or 
 
9. Other party has not been heard of as being alive for a period of 7 years or more by 

those persons who would naturally have heard had that party been alive. 
 
There are some other grounds provided only to the wife which are as follows: 
 
1. that the husband had married again before such commence or that any other wife 

of the husband married before such commence was alive at the time of the 

solemnisation of the marriage of the petitioner or provided that in either case the other 

wife is alive at the time presentation of the petition; or 
 
2. that the husband since the solemnisation of the marriage was guilty of rape, 

sodomy or bestiality; or 
 
3. that in a suit under Section 18 of the Hindu Adoption Maintenance Act. 1956, or in 

a proceeding under Section 125 of the of Criminal Procedure, 1973 a decree or order 

as the case may be has passed against the husband awarding maintenance to the wife 

not withstanding that she was living apart and that since the passing of decree or order 

cohabitation between the parties has not been resumed one year or upwards; or 
 
4. that her marriage (whether consummated or not) was solemnised before she 

attained the age of fifteen years and she has repudiated the marriage after attaining 

that age but before attaining the age of eighteen years. 
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Divorce: 'The Hindu Marriage is indissoluble and permanent'; this character of the old 

Hindu Marriage has been greatly affected by the provision for divorce. The old Hindu 

law believed that the marital tie could not be severed under any circumstances 

whatsoever. Manu does not approve of dissolution of "marriage in any condition. The 

provision of divorce under Hindu law has brought about a radical change in the concept 

of Hindu marriage. 
 
Divorce puts the marriage to an end, parties revert back to their unmarried status and are 

once again: Tee to marry. Section 13 of the Act describes the circumstances which extend 

the right of divorce. Section 14 says that no petition for divorce can be presented within 

one year of the marriage unless it causes exceptional hardship to the petitioner or it 

becomes a case of exceptional depravity on the part if the respondent. Section 15 of the 

Act lays down the limitations on the right of divorced persons to l1arry again.  
The Marriage Laws (Amendment) Act. 1976 makes the grounds of divorce and judicial 

separation common. An aggrieved party, if he or she so chooses may choose for divorce 

or judicial separation. 3esides, by the Amendment a new mode of divorce i.e., divorce by 

mutual consent has been introduced under Section 13(B). Section 13(B) is remarkable in 

the sense that it has substantially eroded the sacramental character of Hindu Marriage. 

Besides the common grounds enumerated under Section 13(1) and 13(b) there are some 

specific grounds available only to a wife as a ground for divorce or Judicial separation 

under Section 13(2) 
 
Grounds of Divorce [Under Section 13(1)]: A lawful marriage can be dissolved by 

presenting a petition  
for divorce by either party to marriage on any of the following grounds :- 
 
a) Adultery: Before the coming into force of the Marriage Laws (Amendment) Act, 

1976 "living in adultery" was a ground of divorce. On the other hand, a petitioner 

could obtain a decree of judicial separation, if he could show that his spouse, after the 

solemnization of the marriage, had sexual intercourse with any person other than his 

spouse. Now adultery simplicitor has been made ground of divorce as well as of 

judicial separation. Clause (i) of Section 13(1) runs as" has after the solemnization of 

the marriage voluntary sexual intercourse with any person other than his or her 

spouse". To establish adultery it is not necessary to prove a continuous course of 

adulterous life for divorce. Only this much is required to be established that the 

respondent has willfully indulged into sexual intercourse with a person other than his 

or her spouse. For instance in Rajendra Agarwal v. Sharda Devi (1993 M.P. 142), it 

was said that it is sufficient to prove that the respondent had voluntary sexual 
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intercourse with any person other that the spouse. It need not be proved that the 

respondent has been living in adultery. In Sanjuka Padhan v. Laxmi Narayan Padhan 

(AIR, 1991, Ori. 39), a charge was levelled against the wife, that she went away with 

some other person one evening from her husband's home and was seen moving with 

him. At about 1 a.m. in the night they were again seen returning together from a 

lonely place. In this way she was away from her parental home and when her father in 

law went to call her back she bolted herself inside a room and visited her marital home 

no further. The Court under the circumstances, found sufficient circumstantial 

evidence for adultery and granted the decree for divorce. In another case Chandrawati 

v. Kailash Nath (1995 (1) AI R 283 (All)), the husband filed a petition for divorce on 

the ground of adultery and tendered in evidence an admission letter written by the 

unchaste wife dated two years earlier, the Court held that it would amount to 

condonation of bad conduct of the wife as he had later continued to live as husband 

and wife. 
 

The burden of proof is on the petitioner. In Chander Prakash v. Sudesh Kumari (AIR. 

1971, Del.208). it was held that it is a presumption in law that the respondent charged 

with adultery is innocent and the burden to prove adultery lies on the party who has 

alleged it. 
 
b) Cruelty: Under clause (i)(a) of Section 13(1) "cruelty" is a ground for divorce. 

This provision has been inserted by the Marriage Laws (Amendment) Act 1976. This 

provision provides that divorce can be granted on the ground of cruelty if the other 

party has, after the solemnisation of marriage treated the petitioner with cruelty. The 

expression "cruelty" is not defined in the Act. In Russel v. Russel in the year 1897 

Lopes, LJ has defined cruelty as "there must be danger to life, limb or health, bodily 

or mental or a reasonable apprehension of it. to constitute cruelty." This definition is 

still important for the purpose of the clause. Recently, in Rajan Vasant Revan Kar v. 

Mrs. Shobha Rajan (AIR 1995 Bom. 246). the Court held that "cruelty" contemplated 

by Section 13(1)(i)(a) is a conduct of such type that the petitioner cannot reasonably 

be expected to live with the respondent or that it has become impossible for the spouse 

to live together. 
 

Cruelty includes both physical and mental cruelty. So far as physical cruelty is 

concerned what acts of physical violence will amount to cruelty will differ from case 

to case, depending upon the susceptibility and sensibility of the party concerned. A 

single act of violence may not amount to cruelty. A solitary incident of beating 

resulting in minor injuries cannot be said as an act of cruelty. In Bhagat v. Bhagat. the 

Supreme Court defined mental cruelty as that conduct which inflicts upon the other 

party such mental pain and suffering as would make it not possible for that party to 

live with the other. In other words, mental cruelty must be of such a nature that the 
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parties cannot reasonably be expected to live together. In a recent case R. 

Balasubramanian v. St. Vuyalakshmi Balasubramanian (AIR. 1999, S,C. 1319). the 

husband filed a petition for divorce against wife on the grounds of cruelty; husband 

alleged that wife suspected that he had extra-marital affairs and threatened to commit 

suicide. But the court observed that as both were living together and husband had 

condoned the cruelty of wife, cruelty and desertion set-up by husband is not 

maintainable. 
 

In another recent case S. Hanumath Rao v. V.S. Ramani (AIR. 1999, S.C. 1319). the 

Court held that mental cruelty broadly means when either party causes mental pain, 

agony or suffering of such a magnitude that it severs the bond between the husband 

and wife and as a result of which it becomes impossible to live together. Mere 

removal of mangalsutra by the wife does not amount to mental cruelty within the 

meaning of Section 13(1)(i)(a). 
 

1. False accusations of adultery or unchastity-For instance in Samptami v. Jagdish 

(1970 Cal. 272).the husband constantly called his wife a prostitute, a woman of the 

street. 

2. Persistent refusal to have marital intercourse amounts to cruelty. 
 

3. Prosecution of a spouse by the other of a false criminal charge amounts to cruelty.  
4. Persistent charges of immorality against the husband and causing injuries to the 

husband and filing complaints against the husband amount to cruelty.  
5. False, defamatory, malicious, baseless and unapproved allegations made against 

the spouse to superior officers or authority amount to cruelty. 
 

6. Making false charge of adultery in the cross-examination of the wife does not 

amount to cruelty. 
 

7. Mere allegation of impotence against the wife is not cruelty.  
8. The wife telling the husband on the first wedding night that he had and that persons 

with ugly face have also an ugly mind, does not amount to cruelty as understood in 

matrimonial law. 
 

9. Outburst of temper without rancour, non payment of interim maintenance or 

desertion per-se, does not amount to cruelty. 
 
2) Desertion: The clause was added by the Marriage Laws Amendment) Act, 1976. It 

provides "Desertion" for a period of two years, as one of the grounds for divorce. It is 

the total repudiation of the obligations of marriage. It is the intentional permanent 

forsaking and abandonment of one spouse by the other without that other's consent 

and without reasonable cause. Desertion may be actual, constructive or it may be by 

wilfull neglect. 
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Under Section 13(1) (i)(b) the petitioner has to prove: 
 
a. that there was desertion for a continuous period of 2 years immediately preceding 

the presentation of the petition; and 
 
b. that the desertion was without reasonable cause and without the consent or against 

the wish of the petitioner. 
 

In other words, two important elements are essential to constitute desertion, viz. 

firstly, the fact of separation, and secondly, the intention to bring cohabitation to an 

end permanently i.e., animus deserendi. Further, the offence of desertion is complete 

only after the period of two years is spent. For instance in the case of Anand Prakash 

Dixit v. Malti Dixit (1988 1 HLR 34 M. P), the petition for divorce on the ground of 

desertion presented before the expiry of two years was dismissed as premature.  
Desertion is not only a physical act but it also involves essentially a mental act. Mere 

physical separation between the spouses or mere intention of one to separate from the 

other without any overt act would not by itself amount to desertion. Intention must be 

to end cohabitation permanently. In Sunil Kumar v. Usha.(1944 M.P. 1) the wife had 

left the matrimonial home due to unpalatable atmosphere in the matrimonial home and 

reign of terror prevailing there drove her out. It was held that she was not guilty of 

desertion. 
 

In Teerth Ram v. Smt. Parvati Devi (AIR 1995 Raj 86) the wife living separately only 

wanted that her husband should establish independent matrimonial home where she 

would live with him as the other brother of husband has done, although she had no 

intention to break the matrimonial home, it was held that the wife could not be said to 

have deserted the husband without sufficient reasons.  
In Smt. Bhawna v. Manohar Advani (AIR 1992 M.P. 105), the wife was guilty of 

neglecting her husband and on her opaque allegation of misconduct as to demand of 

more dowry by her father in-law and use of taunting language in the little period of 

her stay in her marital home, she started living away from her husband, it was held to 

be a case of desertion by the wife. 
 

In Madan Mohan v. Smt. Chitra Manne (AIR 1993, Cal. 33). where the wife refuses to 

stay with husband as the husband was already staying with another woman not being 

his relative under the same roof, but she expressed her willingness to live with him if 

that woman is removed, it was held that husband was not entitled to divorce on the 

ground of desertion or cruelty. 
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Recently, in Rajosh v. Rukmini, the divorce petition was filed by the husband on the 

ground of desertion. Wife states that she was driven out by the husband and she was 

ready to co-habit with husband. The husband's explanation was not satisfactory for 

divorce. The Court held that husband cannot be permitted to take the benefit of his 

own wrong so the decree for divorce cannot be granted on the ground of desertion. 
 
 
3) Conversion: Section 13(1) (ii) States that if a spouse has ceased to be a Hindu, by 

conversion to another religion, the other spouse can obtain divorce under this clause. 

The conversion of the respondent to a non-Hindu faith does not amount to automatic 

dissolution of marriage. The petitioner has to file a petition to obtain a decree of 

divorce. If a petitioner chooses to continue to live with his spouse who has converted 

to another religion, there is nothing to debar him from doing so. 
 
4) Unsound mind: Under clause (iii) of Section 13(1) a petitioner may get a decree 

of divorce or judicial separation if the respondent "has been suffering continuously or 

intermittently from mental disorder of such a kind and to such an extent that the 

petitioner can not reasonably be expected to live with the respondent." The expression 

"mental disorder" has been explained in the Act. Accordingly, it means mental illness, 

arrested or incomplete development of mind, psychopathic disorder or any other 

disorder or disability of mind and includes schizophrenia. It was held by the Supreme 

Court in Ram Narayan Gupta v. Smt. Rameshwari (AIR 1988 S.C. 2260), that the 

context in which the idea of unsoundness of 'mind' and "mental disorder" occurs in the 

section as grounds for dissolution of a marriage require the assessment of the degree 

of the mental disorder. In Smt. Alka v. Abhinesh (AIR 1991 M.P. 205), the wife was 

held to have been suffering from schizophrenia therefore the husband was entitled for 

divorce. 
 
5) Leprosy: The Marriage Laws (Amendment) Act, 1976 has made leprosy a ground 

both for judicial separation and divorce. No duration of leprosy is specified. Under 

clause(iv) the petitioner is required to show that the respondent has been suffering 

from virulent and incurable leprosy, thus two conditions are necessary: it must be (i) 

virulent, and (ii) incurable. 
 
6) Venereal Disease: The venereal diseases are only such diseases which are 

communicated by sexual intercourse. Section 13(1) (v) requires that the disease must 

be in a communicable form. 
 
7) Renunciation of the World: Section 13(1) (vi) provides a right for having divorce 

if the other spouse has renounced the world by entering any religious order. 
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8) Spouse not Heard for Seven Years: Under Section 13(1) (vii) if spouse has not 

been heard of as being alive for a period of 7 years or more by those persons who 

would have naturally heard of it, had that party been alive, the other spouse is given a 

right to obtain divorce. This clause is based on the rule of evidence contained in 

Section 107 of Indian Evidence Act. 
 
Non-resumption of Cohabitation: Sub-section (1 )(A) of Section 13 provides that 

whether the marriage was solemnized before or after the commencement of this Act 

either party to the marriage may present a petition for dissolution of marriage by a decree 

of divorce provided there has been no resumption of cohabitation between the parties for 

a period of 1 year or upwards after the passing of the decree for judicial separation and 

where there has been no restitution of conjugal rights between the parties for a period of 1 

year or upwards after the passing of the decree for restitution of conjugal rights. It was 

held In Tulsa Bai v. Rajendra Singh (1996 (1) HLR 241 (M.P.)), that a divorce petition 

before the expiry of the statutory period is not maintainable. 
 
The one year period has to be noted from the date the decree becomes final. It was held in 

Shruti 3enedee v. Tapan Kumar Banerjee (1986 Cal. 284). that where the decree for 

restitution passed by the trial court is affirmed by the appellate Court time has to be 

reckoned from the date of decree of the trial court. However, in Sukhvinder Kaur v. 

Dilbagh Singh, (1996 112 Punj. LR 448) it was laid down that "'here the trial court had 

dismissed the petition for restitution of conjugal rights and the decree was passed by the 

appellant court, the statutory period of one year would commence running from the date 

of appellate decree. 
 
Grounds Available to the Wife Only:  

a) Bigamy [Section 13 (2)(i)]: That in the case of a marriage solemnized before the 

commencement of the Act (i.e. 18
th
 May, 1955) the husband has married before 

such commencement or that any other wife of husband, married before such 

commencement, was alive at the time of the petitioner's marriage. 
 

b) Rape, Sodomy or Bestiality [Section 13(2)(ii)]: That the husband has been guilty 

of rape, sodomy or bestiality after the solemnization of marriage. 
 

c) Decree or Order Awarding Maintenance [Section 13(2)(iii)]: That in a suit 

under Section 18 of the Hindu Adoptions and Maintenance Act, 1956 or in a 

proceedings under Section 125 of the Cr.P.C. 1973, a decree or order has been 

passed against the husband awarding maintenance to the wife (notwithstanding that 

she was living apart) and after passing of such decree or order cohabitation 

between the parties has not been resumed for one year or upwards. 
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d) Option of Puberty [Section 13(2)(iv)]: That the wife's marriage was solemnized 

before she attained the age of fifteen years and she repudiated the marriage after 

attaining that age but before attaining the age of eighteen years, whether the 

marriage has been consummated or not. 

 

Divorce by Mutual Consent (Section 13 B): 
 

1. That both the parties have been living separately for a period of one year or more. 
 

2. That both the parties have not been able to live together.  
3. That both the parties have mutually agreed that their marriage should be dissolved. 

 
When a Divorce Petition can be Presented (Section 14): Divorce has not been made 

easy and at least one year should have elapsed between the date of marriage and the 

presentation of a divorce petition. But a petition may be filed within this period, if so 

permitted by the court on an application being made to it on the ground of- 
 

1. Exceptional hardship suffered by the petitioner. 
 

2. Exceptional depravity on the part of the other party. 
 
When Divorced Persons can Re-marry (Section 15): After passing the decree of 

divorce, the parties to the marriage, may marry again, if the following conditions are 

satisfied- 
 

1. When a marriage has been dissolved and there is no appeal against the decree of 

court. 
 

2. If there is such a right of appeal but the time has been expired without filing an 

appeal. 
 

3. An appeal has been filed but has been dismissed. 
 
Legitimacy of Children of Void and Voidable Marriage (Section 16): Under the 

general law, a legitimate child is one who is born in a lawful wedlock, and a child born 

out of a void marriage is necessarily a bastard. This would normally cause great hardship 

to a child (for no fault of his own) and therefore this section provides that 

notwithstanding that a marriage is null and void under Section 11 or a decree is granted in 

respect of a voidable marriage under Section 12, a child born is deemed to be the 

legitimate child of his parents, including rights of inheritance and succession. 
 
Punishment of Bigamy (Section 17): If at the date of such marriage, either party has a 

husband or wife living, the provision of Section 494 and 495 of I.PC. shall apply. 
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Punishment for Contravention of Certain Other Conditions (Section 18): 
 
a) in case of clause (iii) of Section 5, with simple imprisonment upto 15 days or with 

fine up to RS.1000 or with both; 
 
b) in case of clause (iv) or (v) of Section 5, with simple imprisonment upto one 

month, or with fine upto Rs. 1000 or with both. 
 
Court to Which Petition shall be Presented (Section 19): Every petition under this 

code shall be presented to the District Court within the local limits of whose ordinary 

original civil jurisdiction - 
 

1. the marriage was solemnized; or 
 

2. the respondent, at the time of the presentation of the petition resided, or  
3. a) the parties to the marriage last resided together; or  

b) in case the wife is the petitioner, where she is residing on the date of 

presentation of the petition;  
4. the petitioner is residing at the time of the presentation of the petition, in a case 

where the respondent – 

 
a) is at that time residing outside the territories to which the Act extends, or 

 

b) has not been heard of as being alive for a period of seven years or more by those 

persons who would have naturally heard of him if he were alive. 
 
Contents and Verification of Petitions (Section 20): The petition for any relief must 

distinctly set out the nature of the case and the facts on which the claim to relief is 

founded. It must also state (except in a petition under Section 11) that there is no 

collusion between the parties to the marriage. The statements contained in the petition 

have also to be verified by the petition (or some other competent person) in the manner in 

which plaints have to be verified, and such statements may be referred to as evidence at 

the time of the hearing. 
 
Application of the Code of Civil Procedure (Section 21): Except as otherwise provided 

by the Act, all matters of procedure under the Act are to be regulated by the C.P.C. The 

Act also confers on the High Court, the power to make rules regulating the procedure to 

be adopted. 
 
Power to Transfer Petition in Certain Cases (Section 21-A): Section 21A of the Act 

provides that if a Petition under the Act has been presented to a District Court for judicial 
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separation (under Section 10) or for divorce (under Section 13), and subsequently another 

petition is presented by the other party to the marriage for judicial separation or for 

divorce, in the same District Court, or in a different District Court, in the same State or in 

a different State - 
 

a) if the petitions are presented to the same District Court,- both the petitions are to be 

tried and heard together by that District Court; 
 

b) if the petitions are presented to different District Courts,- the subsequent petition is 

to be transferred to the District Court in which the earlier petition was presented, 

and both the petitions are to be heard and disposed of by the District Court in 

which the earlier petition was presented. 

 
Special Provisions Relating to Trial & Disposal of Petitions under the Act (Section 

21 B): Section 21 B provides that the trial of a petition under the Act should, as far as is 

practicable, consistently with the interests of justice, be continued from day to day until 

its conclusion, unless the Court finds the adjournment of the trial beyond the following 

day to be necessary, and records the reasons for doing so. 
 
It is further provided that all petitions and appeals are to be disposed of as expeditiously 

as possible, and an endeavour is to be made to dispose of a petition within six months 

from the date of service of the notice of the petition on the Respondent, and an appeal 

within three months from the date of the service of the notice of the appeal on the 

Respondent. 
 
Documentary Evidence (Section 21 C): Section 21 C provides that notwithstanding 

anything in any enactment to the contrary, no document shall be inadmissible in evidence 

in any proceeding at the trial of a petition under the Act on the ground that it is not duly 

stamped or registered. 
 
Hearing in Camera (Section 22): The general rule of law is that every Court of justice is 

open to every person, and that all suits (including matrimonial suits) should be heard in 

open Courts. This rule is subject to certain limitations, and it was, therefore, formerly 

provided that a proceeding under the Act was to be conducted in camera - 
 

a) if either party so desired; or  
b) if the court so thought fit. 

 
Clause (a) and (b) above have now been deleted from Section 22, (by the 1976 

Amendment), the effect being that all proceedings under the Act would now have to be 

conducted in camera. 



 
 
Unit 1-5 
 

LLB Ist Sem                                                                              Hindu Law Page 38 
 

 
Further, it is also not lawful for any person to print or publish any matter in relation to 

any such proceeding, except judgment of a High Court or of the Supreme Court, and that 

too, with the previous permission of the Court, under pain of fine upto a maximum of Rs. 

1,000. 
 
Decree in Proceedings (Section 23): There are certain conditions which the court must 

take into account before passing decree in any proceeding under the Act. 
 
1. Not Taking Advantage of his her Own Wrong: The Court before granting the relief 

should fully satisfy itself that some established rule of relief exists and the petitioner is 

not in any way taking advantage of his or, her own wrong. 
 
2. Absence of Connivance and Condonation: There should not be any connivance 

with respondent, or the plaintiff should not have condoned the acts of the respondent. 
 
3. Absence of Collusion: The petition must not be presented or prosecuted in 

collusion with the respondent. 
 
4. No Unreasonable Delay: There should not be any unnecessary or improper delay 

in instituting the proceeding. 
 
5. Absence of Legal Bar: There is no other legal ground why relief should not be 

granted. 
 
Relief for Respondent in Divorce and other Proceedings (Section 23-A): In any 

proceeding for divorce or judicial separation or restitution of conjugal rights, the 

respondent may not only oppose the relief sought on the ground of petitioner's adultery, 

cruelty or desertion, but also make a counter-claim for any relief under this Act on that 

ground; and if the petitioner's adultery, cruelty or desertion is proved, the Court may give 

to the respondent any relief under this Act to which he or she would have been entitled if 

he or she has presented a petition seeking such relief on that ground. 
 
Maintenance Pendente Lite and Expenses of Proceedings (Section 24): Where in any 

proceeding under this Act, it appears to the Court that either the wife or the husband, as 

the case may be, has no independent income sufficient for her or his support and the 

necessary expenses of the proceeding, it may, on the application of the wife or the 

husband, order the respondent to pay to the petitioner the expenses of the proceeding, and 

monthly, during the proceeding, such sum as, having regard to the petitioner's own 

income and the income of the respondent, it may seem to the Court to be reasonable. 
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Permanent Alimony and Maintenance (Section 25): 
 
1. Any Court exercising jurisdiction under this Act may, at the time of passing any 

decree or at any time subsequent thereto, on application made to it for the purpose by 

either the wife or the husband, as the case may be, order that the respondent shall pay 

to the applicant, for her or his maintenance and support, such gross sum or such 

monthly or periodical sum for a term not exceeding the life of the applicant as, having 

regard to the respondent's own income and other property, if any, the income and 

other property of the applicant, the conduct of the parties and other circumstances of 

the case, it may seem to the Court to be just, and any such payment may be secured, if 

necessary, by a charge on the immovable property of the respondent. 
 
2. If the Court is satisfied that there is a change in the circumstances of either party at 

any time after it has made an order under sub-section (1), it may, at the instance of 

either party, vary, modify or rescind any such order in such manner as the Court may 

deem just. 
 
3. If the Court is satisfied that the party in whose favour an order has been made 

under this section has remarried or, if such party is the wife, that she has not remained 

chaste or, if such party is the husband, that he has had sexual intercourse with any 

woman outside wedlock, it may at the instance of the other party vary, modify or 

rescind and such order in such manner as the Court may deem just. 
 
Custody of Children (Section 26): In any proceeding under this Act, the Court may, 

from time to time, pass such interim orders and make such provisions in the decree as it 

may deem just and proper with respect to the custody, maintenance and education of 

minor children, consistently with their wishes, wherever possible, and may alter the 

decree upon application by petition for the purpose, make from time to time, all such 

orders and provisions with respect to the custody, maintenance and education of such 

children as might have been made by such decree or interim orders in case the proceeding 

for  
Obtaining such decree were still pending, and the Court may, also from time to time 

revoke, suspend or vary any such orders and provisions previously made. 
 
Disposal of Property (Section 27): In any proceeding under this Act, the Court may 

make such provisions in the decree, as it deems just and proper, with respect to any 

property presented, at or about the time of marriage, which may belong jointly to both the 

husband and the wife. 
 
Appeals from Decrees and Orders (Section 28): 
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1. All decrees made by the court in any proceeding under this Act shall, subject to the 

provisions of sub-section (3), be appealable as decrees of the Court made in the 

exercise of its original civil jurisdiction, and every such appeal shall lie to the Court to 

which appeals ordinarily lie from the decisions of the Court given in the exercise of its 

original civil jurisdiction. 
 
2. Orders made by the Court in any proceeding under this Act, under Section 25 or 

Section 26 shall, subject to the provisions of sub-section (3), be appealable if they are 

not interim orders, and every such appeal shall lie to the Court to which appeals 

ordinarily lie from the decision of the Court given in the exercise of its original civil 

jurisdiction. 
 
3. There shall be no appeal under this section on the subject of costs only. 
 
4. Every appeal under this section shall be preferred within a period of thirty days 

from the date of the decree or order. 
 
Enforcement of Decrees and Orders (Section 28): All decrees and orders made by the 

Court in any proceeding under this Act shall be enforced in the like manner as the decrees 

and orders of the Court made in the exercise of its original civil jurisdiction for the time 

being are enforced. 
 
Savings and Repeals 
 

Savings (Section 29): 
 
1. A marriage solemnized between Hindus before the commencement of this Act, 

which is otherwise valid, shall not be deemed to be invalid, or ever to have been 

invalid, by reason only of the fact that the parties thereto belonged to the same gotra 

or parivar or belonged to different religions, castes or sub-divisions of the same caste. 
 
2. Nothing contained in this Act shall be deemed to affect any right recognised by 

custom, or conferred by any special enactment, to obtain the dissolution of a Hindu 

marriage, whether solemnized before or after the commencement of this Act. 
 
3. Nothing contained in this Act shall affect any proceeding under any law for the 

time being in force for declaring any marriage to be null and void or for annulling or 

dissolving any marriage or for judicial separation pending at the commencement of 

this Act, and any such proceeding may be continued and determined as if this Act had 

not been passed. 
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4. Nothing contained in this Act shall be deemed to affect the provisions contained in 

the Special Marriage Act, 1954, with respect to marriages between Hindus solemnized 

under that, whether before or after the commencement of this Act. 
 
Void Marriage: Section 11 of the Hindu Marriage Act declares that marriage solemnised 

after the commencement of this Act in contravention of anyone of the conditions 

specified in clauses (i), (iv) and (v) of Section 5 shall be null and void. 
 
Thus, three types of marriages are null and void if either party :- 
 

1. has a spouse living at the time of the marriage; 
 

2. if the parties are within the degrees of prohibited relationship unless custom or 

usage permits such marriage; and  
3. if the parties are sapindas unless custom or usage permits. 

 
A void marriage is no marriage from its very beginning. Since the parties lack absolutely 

capacity to marry they cannot by just undergoing ceremonies, become husband and wife. 
 
The parties have no status of husband and wife. It is open to the parties even without 

recourse to the court to treat it as a nullity. Neither party is under any obligation to seek a 

declaration of nullity under the section. In Nirmal Bose v. Mamta Gulati (1997 All. 401), 

the Court held that it is not the decree of the Court which renders such a marriage void. 
 
In Harmohan v. Kamal Kumar (1979 Ori. 51), in the case of a second marriage, the first 

wife, as she is not a party to the second marriage of her husband, can file a suit in the 

civil court having original jurisdiction for a declaration of her right as a third party and 

such suit is governed by Section 9, Code of Civil Procedure read with Section 34 of the 

Specific Relief Act. She is not entitled to file a petition in the Courte of District Judge for 

obtaining a declaration of the second marriage as null and void under this section. But, it 

is held in Amanlal v. VOai Bai (1959 M.P. 400), that the first wife can ask for judicial 

separation by filing a petition under the Act before the District Court. 
 
Voidable Marriage: Section 12 of the Hindu Marriage ACt, 1955 deals with voidable 

marriages. The  
voidable marriages are :- 
 
 
a) if the marriage has not been consummated owing to the impotence of the 

respondent; or 
 
b) if the marriage is in contravention of the condition in clause (ii) of Section 5 i.e., at 

the time of the marriage neither party is incapable of giving valid consent to it in 
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consequence of unsoundness of mind or though capable of giving consent has been 

suffering from mental disorder to such an extent as to be unfit for marriage and the 

procreation of children or has been subject to recurrent attacks of insanity or epilepsy; 

or 
 
c) that the consent of the petition or where the consent of the guardian in marriage of 

the petitioner was required, the consent was obtained by force or fraud as to the nature 

of ceremony or as to any material fact or circumstances concerning the respondent; or 
 
d) the respondent was at the time of the marriage pregnant by some person other than 

the petitioner. 
 
A voidable marriage is a perfectly valid marriage so long as it is not avoided. A voidable 

marriage can be avoided only on the petition of one of the parties to the marriage. The 

marriage can be avoided under the section by a decree of nullity. 
 
Distinction between Void and Voidable Marriages 
 

a) A void marriage is void ab initia It does not alter the status of the parties. They do 

not become husband and wife and it does not give rise to mutual rights and 

obligations of the parties. 
 

b) Whereas, a voidable marriage remains valid and binding and continues to subsist 

for all purposes unless a decree annuls it. 

 

c) A void marriage being no marriage the Court only passes the decree declaring the 

marriage as void. Whereas a voidable marriage is annulled by the decree of the 

court. 
 

d) The parties to a void marriage may perform another marriage without getting a 

decree declaring their marriage as void and neither party will be guilty of bigamy. 
 

But a voidable marriage remains a valid marriage till a decree annulling it is 

passed. Either party if marries without such a decree will be guilty of bigamy. 
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IMPORTANT QUESTIONS 
 
Q.1. Define the nature of the Hindu Marriage. 
 
Q.2. What are the essential conditions for a valid Hindu Marriage? Discuss. 
 
Q.3. Discuss the grounds on which a divorce can be taken by court. 
 
Q.4. What is 'voidable' marriage? Discuss the difference between void and voidable 

marriages. 
 
Q.5. Explain the term 'cruelty' as used in the Hindu Marriage Act, 1955. How for has it 

been expanded by our courts? 
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UNIT - III 
 
THE HINDU SUCCESSION AND INHERITANCE ACT, 1956 
 

Short Title and Extent (Section 1) 
 
a) This Act may be called the Hindu Succession Act, 1956. 
 
b) It extends to the whole of India except the State of Jammu and Kashmir. 

Application of Act (Section  
2) 

 
Application of Act (Section 2) 
 
This Act applies -  
1. This Act applies -  

a) to any person, who is a Hindu by religion in any of its forms of developments 

including a Vaishaiva, a Lingayat or a follower of the Brahmo, Prarthana or Arya 

Samaj; 
 

b) to any person who is a Buddhist, Jain or Sikh by religion; and 
 

c) to any other person who is not a Muslim, Christian, Parsi or Jew by religion unless 

it is proved that any such person would not have been governed by the Hindu law 

or by any custom or usage as part of that law in respect of any of the matters dealt 

with herein if this Act had not been passed. 
 
Explanation: The following persons are Hindus, Buddhists, Jains or Sikhs by religion, as 

the case may be -  
a) any child, legitimate or illegitimate, both of whose parents are Hindus, Buddhists, 

Jains or Sikhs by religion; 
 

b) any child, legitimate or illegitimate, one of whose parents is a Hindu, Buddhist, 

Jain or Sikh by religion and who is brought up as a member of the tribe, 

community, group or family to which such parent belongs or belonged; 
 

c) any person who is a convert or re-convert to the Hindu, Buddhist, Jain or Sikh 

religion. 
 
2. Notwithstanding anything contained in sub-section (1), nothing contained in this 

Act shall apply to the members of any Scheduled Tribe within the meaning of clause 
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(25) of Article 366 of the Constitution; unless the Central Government, by notification 

in the Official Gazette, otherwise directs. 
 
3. The expression "Hindu" in any portion of this Act shall be construed as if it 

included a person who, though not a Hindu by religion is nevertheless, a person to 

whom this Act applies by virtue of the provisions contained in this section. 

 

Definitions and Interpretations (Section 3): 
 
1. In this Act, unless the context otherwise requires – 
 

1. "Agnate" one person is said to be an "agnate" of another if the two are related by 

blood or adoption wholly through males; 
 

2. "Aliyasantana Law" means the system of law applicable to persons who, if this 

Act had not been passed, would have been governed by the Madras Aliyasantana 

Act, 1949, or by the customary Aliyasantana law with respect to the matters for 

which provision is made in this Act; 
 

3. "Cognate" one person is said to be a 'cognate' of another if the two are related by 

blood or adoption but not wholly through males; 
 

4. The expression "custom" and "usage" signify any rule which, having been 

continuously and uniformly observed for a long time, has obtained the force of law 

among Hindus in any local area, tribe, community, group or family. 
 

Provided that the rule is certain and not unreasonable only to a family; it has not 

been discontinued by the family; 
 

5. "Full Blood", "Half Blood" and "Uterine Blood"- 
 

(i) two persons are said to be related to each other by full blood when they are 

descended from a common ancestor by the same wife, and by half blood when 

they are descended from a common ancestor but by different wives; 
 

(ii) two persons are said to be related to each other by uterine blood when they are 

descended from a common ancestress but by different husbands; 
 

Explanation - In this clause "ancestor" includes the father and "ancestress", the 

mother; 
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6. "Heir" means any person, male or female, who is entitled to succeed to the 

property of an intestate under this Act; 
 

7. "Intestate" a person is deemed to die intestate in respect of property of which he 

or she has not made a testamentary disposition capable of taking effect; 
 

8. "Marumakkattayam Law" means the system of law applicable to persons – 
 

i) who, if this Act had not been passed, would have been governed by the Madras 

Marumakkattayam Act, 1932 (Madras Act XXII of 1933); the Travancore 

Nayar Act (II of 100); the Travancore Ezhava Act (III of 1100); the Travancore 

Nanjinad Vellala Act (VI of 1108); the Travancore Kshatriya Act (VII of 1108); 

the Travancore Krishnanvaka Marumakkathayee Act (VII of 1115); the Cochin 

Marumakkathayam Act (XXXIII of 1113); or the Cochin Nayar Act (XXIX of 

1113) with respect to the matters for which provision is made in this Act; or 

ii) who belong to any community, the members of which are largely domiciled in the 

State of Travancore- Cochin or Madras [as it existed immediately before the 1
st
 

November 1956], and who, if this Act had not been passed, would have been 

governed with respect to the matters for which provision is made in this Act by 

any system of inheritance in which descent is traced through the female line; 

but does not include the Aliyasantana law; 
 

a) "Nambudri Law" means the system of law applicable to person who, if this 

Act had not been passed, would have been governed by the Madras Nambudri 

Act. 1932 (Madras Act XXI of 1933); the Cochin Nambudri Act (XVII of 

1113); orthe Travancore Malayala Brahmin Act (III of 1106) with respect to the 

matters for which provision is made in this Act; 
 

b) "Related" means related by legitimate kinship -  
Provided that illegitimate children shall be deemed to be related to their mother 

and to one another, and their legitimate descendants shall be deemed to be 

related to them and to one another; and any word expressing relationship or 

denoting a relative shall be construed accordingly. 
 
2. In this Act. unless the context otherwise requires, word importing the masculine 

gender shall not be taken to include females. 
 

It will be seen that the definitions given in this section are not all intended merely to 

economise words.  
Thus, for instance the proviso to the definition of the expression 'related' lays down a 

legal principle.
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Over-Riding Effect of Act (Section 4) : 
 
1. Save as otherwise expressly provided in this Act – 
 

a) any text, rule or interpretation of Hindu law or any custom or usage as part of that 

law in force immediately before the commencement of this Act shall cease to have 

effect with respect to any matter for which provision is made in this Act; 
 

b) any other law in force immediately before the commencement of this Act shall 

cease to apply to Hindus in so far as it is inconsistent with any of the provisions 

contained in this Act. 
 
2. For the removal of doubts it is hereby declared that nothing contained in this Act 

shall be deemed to affect the provisions of any law for the time being in force 

providing for the prevention of fragmentation of agricultural holdings or for the 

fixation of ceilings or for the devolution of tenancy rights in respect of such holdings. 
 
Act not to Apply to Certain Properties (Section 5): This Act shall not apply to - 
 

i) any property succession to which is regulated by the Indian Succession Act. 1925 

(39 of 1925). by reason of the provisions contained in Section 21 of the Special 

Marriage Act. 1954 (43 of 1954); 

 
ii) any estate which descends to a single heir by the terms of any covenant or 

agreement entered into by the Ruler of any Indian State with the Government of 

India or by the terms of any enactment passed before the commencement of this 

Act. 

 
iii) the Valiamma Thampuran Kovilagam Estate and the Palace Fund administered by 

the Palace Administration Board by reason of the powers conferred by 

Proclamation (IX of 1124). dated 29
th
 June, 1949, promulgated by the Maharaja 

of Cochin . 
 
Devolution of Interest in Mitakshara Coparcenary Property: It has already been 

stated that the mitakshara recognized two modes of devolution of property, namely, 

survivorship and succession. The rule of survivorship applied to joint-family property. 

The rule of succession applied to property held as separate and self-acquired property by 

the last owner or by member of joint Hindu family. Whenever a question regarding the 

devolution of property belonging to coparcenary arises, a distinction must always be 

drawn between ancestral and non-ancestral property. 
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The mode of devolution of coparcenary interest of a Mitakshara coparcener has been 

provided in Section 6 of the Act. Section 6 of the Hindu Succession Act has been 

substituted by the Hindu Succession Amendment) Act 2005. We shall study this Section 

in two sub-heads - 
 

1. Section 6 of the Act, as it stood before the Hindu Succession (Amendment) Act, 

2005. 
 

2. Section 6 of the Act after the Hindu Succession (Amendment) Act, 2005. 
 

1. Devolution of Interest of Coparcenary Property (Section 6) 'Before 

Amendment Act, 2005':  
When a male Hindu dies after the commencement of this Act having at the time of his 

death an interest in a Mitakshara coparcenary property, his interest in the property 

shall devolve by survivorship upon the surviving members of the coparcenary and not 

in accordance with this Act - 
 

Provided that, if the deceased had left surviving him a female relative specified in 

Class I of the Schedule or a male relative, specified in that class who claims, through 

such female relative, the interest of the deceased in Mitakshara coparcenary property 

shall devolve by testamentary or intestate succession, as the case may be, under this 

Act and not by survivorship. 
 

Explanation 1: For the purposes of this Section the interest of a Hindu Mitakshara 

coparcener shall be deemed to be the share in the property that would have been 

allotted to him if a partition of the property had taken place immediately before his 

death, irrespective of whether he was entitled to claim partition or not. 
 

Explanation 2: Nothing contained in the proviso to this Section shall be construed as 

enabling a person who has separated himself from the coparcenary before the death of 

the deceased or any of his heirs to claim on intestacy a share in the interest referred to 

therein. 
 
This section may be read with Sections 8 and 30 of the Act. 
 
Section 30 of this Act has the effect of laying down that it is competent for a male Hindu 

in a Mitakshara coparcenary to dispose of by will his interest in the coparcenary property. 

No question of the application of any of the rules laid down in this section can, therefore, 

arise where there is testamentary disposition by a male Hindu of his interest in the 

coparcenary property. Testamentary disposition of all his property by any such person 

would now, under Section 30, include his interest in the coparcenary property. Nor can 
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the question of applying this section arise in case of a sole surviving coparcener who 

cannot obviously be said to have died 'having at the time of his death an interest in a 

Mitakshara coparcenary property'. Nor can the question of applying this section arise in 

case of a person who is not a coparcener in any coparcenary at the time of his death. 

Such, for instance, would be the case where a person dies leaving a daughter and a 

separated son. His property though vested in him on partition will go by succession under 

Section 8 to the daughter and the separated son. 
 
Computation of the Interest of the Deceased Coparcener and the Interest of his 

Widow: 
 
The undivided share of the deceased coparcener for the purpose of giving effect to the 

rule laid down in the proviso, as already pointed out, is to be ascertained on the footing of 

a notional partition as on the date of his death. The determination of that share must 

depend on the number of persons who would have been entitled to a share in the 

coparcenary property if a partition had in fact taken place immediately before his death 

and such persons would have to be ascertained according to the law of joint family and 

partition. The rules of Hindu law on the subject in force at the time of the death of the 

coparcener must, therefore, govern the question of ascertainment of the persons who 

would have been entitled to a share on the notional partition. 
 
The quantum of the share to be allotted to the heirs of the deceased coparcener will be on 

the footing of the coparcenary property existing at the date of his death when the partition 

is deemed to have taken place and not the property as it may exist at the date of the actual 

allotment and delivery of that share to the heirs. The heirs would not be subject to the 

hazard of the fluctuations in the fortunes of the family between the two dates unless of 

course, any agreement or unequivocal conduct of the parties has given rise to some 

special equities between them. 
 
Example 1- It is stated that A's undivided interest will devolve by succession upon his 

widow A 1 and his two sons Band C. That share of A will have to be computed according 

to the law of partition applicable to the parties on the date of A's death. If a partition had 

in fact taken place immediately before his death A, in all States except Madras, would 

have been entitled to onefourth of the property, since A 1 the wife would have become 

entitled to receive a share equal to that of a son and the property would have been divided 

in four parts. That one-fourth interest of A will therefore devolve by succession upon A 

1, Band C. In all States other than Madras A 1 will become entitled to one-twelfth of the 

entire coparcenary property as one of the heirs of A in addition to the one-fourth share as 

laid down in the Supreme Court decision in Gurupad's Case. In Madras the wife does not 

get any share on a partition between her husband and her sons. So on the death of A she 
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will be entitled to one-ninth only of the entire property because on partition A's share 

would have been one-third and not one-fourth of the property (by virtue of the proviso). 
 
2. Section 6 of the Act After the Hindu Succession (Amendment) Act, 2005: The 

Hindu Succession (Amendment) Act, 2005, which came into force on 9
th

 September, 

2005, has substituted the  
original Section 6 of the Hindu Succession Act and has introduced far-reaching 

changes in the concept of the Mitakshara coparcenary. The substituted Section 6 of the 

Act reads as follows-  
Devolution of Interest in Coparcenary Property: 

 
a) On and from the commencement of the Hindu Successon (Amendment) Act, 2005, 

in a Joint Hindu family governed by the Mitakshara Law, the daughter of a 

coparcener shall- 
 

i) By birth become a coparcener in her own right in the same manner as the 

son; 
 

ii) have the same rights in the coparcenary property as she would have had if 

she had been a son; 
 

iii) be subject to the same liabilities in respect of the said coparcenary property 

as that of a son, and any reference to a Hindu Mitakshara coparcener shall be 

deemed to include a reference to a daughter of a coparcener. 
 

Provided that nothing contained in this sub-section shall affect or invalidate any 

disposition or alienation including any partition or testamentary disposition of 

property which had taken place before the 20
th
 day of December, 2004. 

 
b) Any property to which a female Hindu becomes entitled by virtue of sub-section (1) 

shall be held by her with the incidents of coparcenary ownership and shall be 

regarded, notwithstanding anything contained in this Act or any other law for the time 

being in force as property capable of being disposed of by her by testamentary 

disposition. 
 
c) Where a Hindu dies after the commencement of the Hindu Succession (Amendment) 

Act, 2005, his interest in the property of ajoint Hindu family governed by the 

Mitakshara Law, shall devolve by testamentary or intestate succession, as the case 

may be, under this Act and not by survivorship, and the coparcenary property shall be 

deemed to have been divided as if a partition has taken place and- 

 
i) the daughter is allotted the same share as is allotted to a son; 
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ii) the share of the pre-deceased son or a predeceased daughter, as they would have 

got had they been alive at the time of partition, shall be allotted to the surviving 

child of such pre-deceased son or of such pre-deceased daughter; and 
 

iii) the share of the pre-deceased child of a pre-deceased son or of a pre-deceased 

daughter, as such child would have got had he or she been alive at the time of 

the partition, shall be allotted to the child of such pre-deceased child of the 

predeceased son or a pre-deceased daughter, as the case may be. 
 

Explanation- For the purposes of this sub-section, the interest of a Hindu Mitakshara 

coparcener shall be deemed to be the share in the property that would have been 

allotted to him if a partition of the property had taken place immediately before his 

death, irrespective of whether he was entitled to claim partition or not. 
 
d) After the commencement of the Hindu Succession (Amendment) Act, 2005, no Court 

shall recognize any right to proceed against a son, grandson or great-grandon for the 

recovery of any debt due from his father, grandfather or great-grandfather solely on 

the ground of his pious obligation under the Hindu Law, of such son-grandson or 

greatgrandson to discharge any such debt; 
 

Provided that in the case of any debt contracted before the commencement of the 

Hindu Succession (Amendment) Act, 2005, nothing contained in this sub-section shall 

affect- 
 
i) the right of any creditor to proceed against the son, grandson or great-grandson, as the 

case may be, or 
 
ii) any alienation made in respect of or in satisfaction of, any such debt, and any such 

right or alienation shall be enforceable under the rule of pious obligation in the same 

manner and to the same extent as it would have been enforceable as if the Hindu 

Succession (Amendment) Act, 2005 had not been enacted. 
 

Explanation- For the purposes of clause (a). the expression 'son', 'grandson' or 

'greatgrandson' shall be deemed to refer to the son, grandson or great-grandson, as the 

case may be, who was born or adopted prior to the commencement of the Hindu 

Succession (Amendment) Act, 2005. 
 

e) Nothing contained in this section shall apply to a partition, which has been effected 

before the 20
th

 day of December, 2004. 
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Explanation: For the purposes of this, 'partition' means any partition made by 

execution of a deed of partition duly registered under the Registration Act, 1908 (16 

of 1908). partition effected by a decree of a Court. 
 

Before this Amending Act, Mitakshara coparcenary consisted of male members only. 

Now, daughter of a Mitakshara coparcener has also been made a coparcener. The 

principle of survivorship has been abolished by this Amending Act and a Mitakshara 

coparcenary would be divided after the death of a coparcener. 
 
General Rules of Succession in the Case of Males (Section 8): The property of a male 

Hindu dying intestate shall devolve according to the provisions of this chapter- 
 

a) firstly, upon the heirs, being the relatives specified in class I of the Schedule; 
 

b) secondly, if there is no heir of Class I then upon the heirs, being the relatives 

specified class II of the Schedule; 
 

c) thirdly, if there is not heir of any of the two classes, then upon the agnates of the 

deceased; and 
 

d) lastly, if there is no agnate, then upon the cognates of the deceased. 
 

Heirs in Class I and Class II 
 

Class I : 
 

1. Son; 
 

2. Daughter; 
 

3. Widow; 
 

4. Mother; 
 

5. Son of a predeceased son; 
 

6. Daughter of a predeceased son; 
 

7. Son of a predeceased daughter; 
 

8. Daughter of a predeceased daughter; 
 

9. Widow of a predeceased son; 
 

10. Son of a predeceased son of a pre-deceased son. 

11. Daughter of a predeceased son of a pre-deceased son. 
 

12. Widow of a predeceased son of a predeceased son. 
 

13. Son of a predeceased daughter of a predeceased daughter. 
 

14. Daughter of a predeceased daughter of a predeceased daughter. 
 



 
 
Unit 1-5 
 

LLB Ist Sem                                                                              Hindu Law Page 53 
 

15. Daughter of a predeceased son of a predeceased daughter. 
 

16. Daughter of a predeceased daughter of a predeceased son. 
 
 
Class II: 
 

1. Father 
 

2. Son's daughter's son; (b) Son's daughter's daughter; (c) brother; (d) sister. 
 

3. Daughter's son's son; (b) daughter's son's daughter; (c) daughter's daughter's son; 
 

(d) daughter's daughter's daughter. 
 

4. Brother's son; (b) sister's son; (c) brother's daughter; (d) sister's daughter. 
 

5. Father's father; father's mother. 
 

6. Father's widow; brother's widow. 
 

7. Father's father; mother's mother. 
 

8. Mother's father; mother's mother. 
 
Explanation: In this Schedule, references to a brother or sister do not include reference to 

a brother or sister by uterine blood. 
 
Section 9: Among the heirs specified in the Schedule those in Cass I shall take 

simultaneously and to the exclusion of all other heirs; those in the first entry in Class II 

shall be preferred to those in the second entry; those in the second entry shall be preferred 

to those in the third entry, and so on in succession.  
Illegitimate son or daughter is not included in the category of heirs of Class I, and in this 

respect the settled old Hindu law that illegitimate children succeeded to their putative 

father's property has been abrogated. 
 
Distribution of Property Among Heirs in Class I of the Schedule (Section 10): The 

property of an intestate shall be divided among the heirs in Class I of the Schedule in 

accordance with the following rules- 

 
Rule 1 - The intestate's widow, or if there are more widows than one, all the widows 

together, shall take one share. 
 
Rule 2 -The surviving sons and daughters and the mother of the intestate shall each take 

one share. 
 
Rule 3 - The heirs in the branch of each predeceased son or each predeceased daughter of 

the intestate shall take between them one share. 
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Rule 4 – The distribution of the share referred to in Rule 3-  
i) among the heirs in the branch of the predeceased son shall be so made that his 

widow (or widows together) and the surviving sons and daughters get equal 

portions; and the branch of his predeceased sons gets the same portion; 

 

ii) among the heirs in the branch of the predeceased daughter shall be so made that the 

surviving sons and daughters get equal portions. 
 
Illustrations - 
 

a) A dies leaving surviving him his widows Wand W1, his mother M and two sons 

Sand S1 and two daughters D and D1. S, S1, D, D1 and M will each take one 

share, that is one-sixth share; and Wand W1 will together take one-sixth share. 

Therefore, each widow will take one-twelfth of the property left by A. 
 

b) A dies leaving surviving him his widow W; a son B; CW widow of a predeceased 

son C; XW, XS, XS1 and XD the widow, two sons and daughters respectively of a 

predeceased son X; a daughter D1 and DS, DD and DD1 the son and two 

daughters of a predeceased daughter D as appears from the 
 

following diagram.  
A=W  

 
 
 
 

B 

C X 

D1 D 

(Predeceased Son) (Predeceased Son)    

 = CW = XW    
 
 
 
 

XS
 

Xs1
 

XD
 DS DD Dd1  

There are among heirs enumerated in Class 1 of the Schedule and therefore entitled to 

take the property of A simultaneously as his preferential heirs. W takes one share in 

accordance with rule - 

1. Band D1 as surviving son and surviving daughter take one share each in 

accordance with rule. 
 

2. The branches of C, X and D get one share each in accordance with rule. 
 

3. CW takes one share as the only heir of A in the branch of the predeceased son C, in 

accordance with rule. 
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4. XW, XS, XS1 and XD between them take only one share as heirs of A in the 

branch of X the predeceased son. XW, XS, XS1 and XD will each take an equal 

portion of that one share in accordance with rule 4 (I). 
 
 
DS, DD and DD1 between them take only one share as heirs of A in the branch of the 

predeceased daughter D, DS, DD and DD1 will each take an equal portion of that one 

share in accordance with rule 4(ii). In distribution W will take one-sixth; Band D1 will 

each take one-sixth, CW will take one-sixth as constituting the branch of X, that is the 

portion of each of them will be one-twenty-fourth of A's property; and DS, DD and DD1 

will take a one-sixth share between them as constituting the branch of D, that is the 

portion of each of them will be one-eighteenth of A/s property. 
 
Distribution of Property Among Heirs in Class II of the Schedule (Section 11): The 

property of an intestate shall be divided between the heirs specified in anyone entry in 

Class II of the Schedule so that they share equally- 
 

1. A dies leaving surviving him a brother's son and sons and daughters of his sister. 

They are all heirs in Entry IV of Class II and will take A's property simultaneously 

and in equal shares. 
 

2. A dies leaving surviving him three daughter's daughter's daughters and a daughter's 

son's son, former being the grandchildren of his predeceased daughter D and the 

latter being the grandson of another predeceased daughter D1. The distribution will 

not be according to the branches of the daughters D and D1 but all the four heirs 

will share equally, that is, each of them will take one-fourth of the property of the 

intestate. 
 
Order of Succession Among Agnates and Cognates (Section 12): The order of 

succession among agnates or cognates, as the case may be, shall be determined in 

accordance with the rules of preference laid down hereunder- 
 
Rule 1- Of two heirs, the one who has fewer or no degrees of ascent is preferred. 
 
Rule 2- Where the number of degrees of ascent is the same or none, that heir is preferred 

who has fewer or no degrees of descent. 
 
Rule 3- Where neither heir is entitled to be preferred to the other under Rule 1 or Rule 2 

they take simultaneously. 
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Computation of Degrees (Section 13): 
 
1. For the purposes of determining the order of succession among agnates or 

cognates, relationship shall be reckoned from the intestate to the heir in terms of 

degrees of ascent or degrees of descent or both, as the case may be. 
 
2. Degrees of ascent and degrees of descent shall be computed inclusive of the 

intestate. 
 
3. Every generation constitutes a degree either ascending or descending. 
 
In accordance with the rules laid down in Section 12, agnates and cognates may 

conveniently be divided into the following sub-categories or grades- 
 
Agnates: 
 

a) Agnates who are Descendants: They are related to the intestate by no degree of 

ascent. Such for instance are son's son's son's son and son's son's son's daughter. 
 

b) Agnates who are Descendants: They are related to the intestate only by degrees 

of ascent and no degree of descent. Such, for instance are father's father's father 

and father's father's mother. 

 
c) Agnates who are Collaterals: They are related to the intestate by degrees both of 

ascent and descent. Such for instance are father's brother's brother's son and father's 

brother's daughter. 
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Cognates: 
 

a) Cognates who are Descendants: They are related to the intestate by no degrees of 

ascent. Such for instance are son's daughter's son's son and daughter's son's son's 

son. 
 

b) Cognates who are Ascendants: They are related to the intestate only by degrees 

of ascent and no degree of descent. Such for instance are father's mother's father 

and mother's father's father. 

 
c) Cognates who are Collaterals: They are related to the intestate by degrees both of 

ascent and descent. Such for instance are father's sister's son and mother's brother's 

son. 
 
Property of A Female Hindu to be her Absolute Property (Section 14): 
 

1. Any property possessed by a female Hindu, whether acquired before or after the 

commencement of this Act, shall be held by her as full owner thereof and not as a 

limited owner. 
 

Explanation: In this sub-section, 'property' includes both movable and immovable 

property acquired by a female Hindu by inheritance or device, or at a partition, or 

in lieu of maintenance or arrears of maintenance, or by gift from any person, 

whether a relative or not, before, at or after her marriage, or by her own skill or 

exertion, or by purchase or by prescription, or in any other manner whatsoever and 

also and such property held by her as stridhana immediately before the 

commencement of this Act. 
 

2. Nothing contained in sub-section (1) shall apply to any property acquired by way 

of gift or under a will or any other instrument or under a decree or order of a civil 

court or under an award where the terms of the gift, will or other instrument or the 

decree, order or award prescribe a restricted estate in such property. 
 
Section 14(1) is not violative of Article 14 or 15(1) of the Constitution. Nor is it 

incapable of implementation. In Eramma v. Veerupana
1
, the Supreme Court examined the 

ambit and objects of this section and observed- 
 
The property possessed by a female Hindu, as contemplated in the section, is clearly 

property to which she has acquired some kind of title, whether before or after the 

commencement of the Act. It may be noticed that the Explanation to Section 14(1) sets 
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out the various modes of acquisition of the property by a female Hindu has acquired 

some kind of title, however restricted the nature of her interest may be. The words 'as full 

owner thereof and not as a limited owner' in the last portion of sub-section (1) of the 

section clearly suggest that the legislature intended that the limited ownership of a Hindu 

female should be changed into full ownership. In other words, Section 14(1) of the Act 

contemplates that a Hindu female, who, in the absence of this provision, would have been 

limited owner of the property, will now become full owner of the same by virtue of this 

section. The object of the section is to extinguish the estate called 'limited estate' or 

'widow's estate' in Hindu Law and to make a Hindu woman, who under the old law would 

have been only a limited owner, a full owner of the property with all powers of 

disposition and to make the estate heritable by her own heirs and not revertible to the 

heirs of the last male holder. It does not in any way confer a title on the female Hindu 

where she did not in fact possess any vestige or title. 
 
The section should be read with Section 4 which gives overriding effect to the provisions 

of this Act with respect to all matters dealt within the Act and also enumerates matters 

which are not affected by this Act. 

In Kotturuswami v Veeravva 1959
2
, the Supreme Court expressed, in the context of 

property acquired by a widow before the commencement of the Act, its approval of and 

agreement with the view taken by the High Court of Calcutta, that the opening words of 

the Section 14, that is, 'property possessed by a female Hindu', obviously mean that to 

come within the purview of the section, the property must be in possession of the female 

concerned at the date of the commencement of the Act. They clearly contemplate the 

female's possession when the Act came into force. The possession might have been either 

actual or constructive or in any form recognised by law, but unless the female Hindu, 

whose limited estate in the disputed property is claimed to have been transformed into an 

absolute estate under this particular section, was at least in such possession, taking the 

word 'possession' in its widest connotation, when the Act came into force, the section 

would not apply. 
 
Possessed: The word 'possessed' is used in this section in a broad sense and in its widest 

connotation and as pointed out by the Supreme Court in Kotturuswami v Veerawa 

Jagannathan Pillai's case above it means 'the state of owning or having in one's hand or 

power'. It need not be actual physical possession or personal occupation of the property 

by the female but may be possession in law. It may either be actual or constructive or in 

any form recognised by law. Thus, for instance the possession of a licensee, lessee or a 

mortgagee from the female owner would be her possession for the purpose of this 

section. 
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Remarriage (Still Absolute Owner): Once a widow succeeds to the property of her 

husband and acquires absolute right over the same under this section, she would not be 

divested of that absolute right on her remarriage and Section 2 of the Hindu Widows 

Remarriage Act 1856 will not be attracted on account of the overriding effect given to the 

provisions of this Act under Section 4. This is subject to the qualification, that the 

remarriage was post 1956, i.e. after the coming into force of this Act. A constricted or 

limited entitlement of maintenance would necessarily fructify into a full estate for a 

widow, provided she had not remarried before the Act came into force. 
 
Restricted Estate (Sub-Section (2): As already pointed out, the more recent decisions of 

the Supreme Court have given 'a most expansive interpretation' to the general rule 

enacted in sub-section (1). It has been held by the Supreme Court that this sub-section (2) 

must be read only as a proviso or exception to sub-section (1) and its operation must be 

confined to cases where property is acquired for the first time as a grant without any pre-

existing right under a gift, will, instrument, decree, order or award, the terms of which 

prescribed a restricted estate in the property. Where, however, property is acquired by a 

female Hindu at a partition or in lieu of maintenance, it is in lieu of a pre-existing right 

and such an acquisition would not be within the scope and ambit of sub-section (2), even 

if the instrument, decree, order or award allotting the property prescribes a restricted 

estate in the property. 
 
 
In Tulsamma's case Bhagwati J observed- 
 
Being in the nature of an exception to a provision which is calculated to achieve a social 

purpose by bringing about change in the social and economic position of women in 

Hindu society, it must be construed strictly so as to impinge as little as possible on the 

broad sweep of the ameliorative provision contained in sub-section  
(1). It cannot be interpreted in a manner, which would rob sub-section (1) of its efficacy 

and deprive a Hindu female of the protection sought to be given to her by sub-section (1). 
 
 

General Rules of Succession in the Case of Female Hindus (Section 15): 
 
1. The property of a female Hindu dying intestate shall devolve according to the rule 

set out in Section  
16- 
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a) Firstly, upon the sons and the daughters (including the children of any pre-

deceased son or daughter) and also the husband; 

b) Secondly, upon the heirs of the husband;  
c) Thirdly, upon the mother and father;  
d) Fourthly, upon the heirs of the father; and  
e) Lastly, upon the heirs of the mother. 

 
2. Notwithstanding anything contained in sub-section (1) – 
 

a) Any property inherited by a female Hindu from her father or mother shall devolve, 

in the absence of any son or daughter of the deceased (including the children of 

any predeceased son or daughter) not upon the other heirs referred to in sub-section 

(1) in the order specified therein, but upon the heirs of the heirs of the father; and 
 

b) Any property inherited by a female Hindu from her husband or from her father-in-

law shall devolve, in the absence of any son or daughter of the deceased (including 

the children of any pre-deceased son or daughter) not upon the other heirs referred 

to in sub-section (1) in the order specified therein, but upon the heirs of the 

husband. 
 
Illustration: 
 

a) A dies leaving surviving her a son S; two daughters 0 and 01; 002 the daughter of a 

predeceased daughter 02; SS1 the adopted son of a predeceased son S1; and SSS2 

the son of a predeceased son of a predeceased son S2. All the property of A 

howsoever acquired, will devolve simultaneously upon S, 0, 01, SS1 and 002 as 

heirs specified in Entry (a). SSS2, although a great-grandson of A will not succeed 

as her heir with the others. He is not an heir under Entry (a) and will be excluded 

by the others who are heirs specified in that Entry. 
 

b) A dies unmarried leaving her surviving MB by her mother's brother and MSD her 

mother's sister's daughter. If A's mother had died immediately after A, she would 

have been survived only by MB and MSD, her brother and sister's daughter, 

respectively. There being no heir of A under Entries (a)-(d) all the property of A 

will devolve upon the heirs of the mother. With the mother as the starting point, 

MB and MSD will take, simultaneously by reference, to the Entry (d) read with 

Class I of the Schedule (as the only heirs of the mother's father). 
 

c) A and C were the illegitimate daughters and B was the illegitimate son of M, their 

mother. B had married and died during the lifetime of A leaving surviving him BS, 
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his son. C died during the lifetime of A leaving her surviving CD, an illegitimate 

daughter. A dies unmarried leaving her surviving BS and CD. All the property of 

A must devolve upon the heirs of M. BS being the legitimate descendant of the 

illegitimate son of M will take the property to the exclusion of CD who is the 

illegitimate daughter of C, the illegitimate daughter of M. In this case if C had 

survived A she would have succeeded to A's property simultaneously with BS. 
 
Order of Succession and Manner of Distribution Among Heirs of a Female Hindu 

(Section 16): 
 
Rule 1- Among the heirs specified in sub-section (1) of section 15, those in one entry 

shall be preferred to those in any succeeding entry, and those included in the same entry 

shall take simultaneously. 

Rule 2- If any son of daughter of the intestate had predeceased the intestate leaving his or 

her own children alive at the time of the intestate's death, the children of such son or 

daughter shall take between them the share which such son or daughter would have taken 

if living at the intestate's death.  
Rule 3- The devolution of the property of the intestate on the heirs referred to in clauses 

(b), (d) and (e) of sub-section (1) and in sub-section (2) of section 15 shall be in the same 

order and according to the same rules as would have applied if the property had been the 

father's or the mother's or the husband's, as the case may be, and such person had died 

intestate in respect thereof immediately after the intestate's death. 

 

Illustrations: 
 
A dies leaving her surviving H her husband, 51 and 52 her two sons, 55 the son of 5 a 

predeceased son, W53 the widow of 53 another predeceased son, D1 and D2 two 

daughters, DD the daughter of D a predeceased daughter, and B her brother. All these 

except W53 and B will succeed to A's property howsoever acquired as heirs included in 

Entry (a) of sub-section (1) of 5ection 15. They will take simultaneously and to the 

exclusion of W53 and B. W53 could have been an heir only under Entry (b) and B could 

have been an heir only under Entry (a) and are not entitled to succeed, as there are heirs 

included in Entry (a). 
 
In the above illustration 51, 52, 55, D1, D2, DD and H who instead of 55 left more 

children they would also have taken only one share between themselves and could not 

have claimed an equal share with 51, 52 and the others. In their case the distribution 

would have been per stripes and not per capita. 
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Full-Blood Preferred to Half-Blood (Section 18): Heirs related to an intestate by full-

blood shall be preferred to heirs related by half-blood, if the nature of the relationship is 

the same in every other respect. This section is a substantial reproduction of the rule of 

Hindu law whereby relations of the whole blood are preferred to those of the half-blood. 

The section lays down a rule of general applicability to heirs, male and female, alike. 
 
The rule laid down in the section applies only when the nature of relationship is the same 

according to every relevant mode or manner affecting its nature and the rules of 

preference laid down in the Act for determination of the order of succession. 
 
Mode of Succession of Two or More Heirs (Section 19): If two or more heirs succeed 

together of the property of an intestate, they shall take the property- 
 
The section lays down the general rule of distribution that two or more heirs of a male or 

female intestate who succeed together under the Act take property per capita and as 

tenants-in-common and on per stripes unless there is an express provision to the contrary. 
 
Right of Child in Womb (Section 20): A child who was in the womb at the time of the 

death of an intestate and who is subsequently born alive shall have the same right to 

inherit to the intestate as if he or she had been born before the death of the intestate, and 

the inheritance shall be deemed to vest in such a case with effect from the death of the 

intestate. 
 
Presumption in Cases of Simultaneous Deaths (Section 21): Where two persons have 

died in circumstances rendering it uncertain whether either of them, and if so which, 

survived the other then, for all purposes affecting succession to property, it shall be 

presumed, until the contrary is proved, that the younger survived the elder. 
 

 

Example - M and her daughter K died in fire and on consideration of evidence the 

conclusion was reached that they had perished in circumstances rendering it uncertain 

whether either of them had survived. Applying the rule of presumption laid down in this 

section, it was held that K the daughter had survived her mother. Prior to her death M had 

executed a will and left her property to K as a legatee and the property devolved on the 

heirs of K. 
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Preferential Right to Acquire Property in Certain Cases (Section 22): 
 
1. Where, after the commencement of this Act, an interest in any immovable property 

of an intestate, or in any business carried on by him or her, whether solely or in 

conjunction with others, devolves upon two or more heirs specified in Class I of the 

Schedule, and anyone of such heirs proposes to transfer his or her interest in the 

property or business, the other heirs shall have a preferential right to acquire the 

interest proposed to be transferred. 
 
2. The consideration for which any interest in the property of the deceased may be 

transferred under this section shall, in the absence of any agreement between the 

parties, be determined by the court on application being made to it in this behalf, and 

if any person proposing to acquire the interest is not willing to acquire it for the 

consideration so determined, such person shall be liable to pay all costs of or incident 

to the application. 
 
3. If there are two or more heirs specified in Class I of the Schedule proposing to 

acquire any interest under this section, that heir who offers the highest consideration 

for the transfer shall be preferred. 

 
Explanation- In this Section, 'court' means the Court within the limits of whose 

jurisdiction the immovable property is situated or the business is carried on, and includes 

any other Court which the State Government may, by notification in the Official Gazette, 

specify in this behalf. 
 
Section 23: Section 23 has been omitted by Section 4 of the Hindu Succession 

(Amendment) Act, 2005. 
 

Section 24: Section 24 has also been omitted. 
 
Murderer Disqualified (Section 25): A person who commits murder or abets the 

commission of murder shall be disqualified from inheriting the property of the person 

murdered, or any other property in furtherance of the succession to which he or she 

committed or abetted the commission of the murder.  
The expression 'murder' would be read in a wide sense and would take in its import even 

culpable homicide, though, of course, to some extent the matter would depend upon the 

facts and circumstances of the case. Example- If A has a brother B and a nephew C (the 

son of a predeceased brother) and C commits the murder of B (B being the nearer heir 
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would have been entitled on A's death to succeed to A's property to the exclusion of C), C 

becomes disqualified from inheriting the property of A. 
 
Convert's Descendants Disqualified (Section 26): Where, before or after the 

commencement of this Act, a Hindu has ceased or ceased to be a Hindu by conversion to 

another religion, children born to him or her after such conversion and their descendants 

shall be disqualified from inheriting the property of any of their Hindu relatives, unless 

such children or descendants are Hindus at the time when the succession opens. 
 
Succession When Heir Disqualified (Section 27): If any person is disqualified from 

inheriting any property under this Act, it shall devolve as if such person had died before 

the intestate. 
 
 
Disease, Defect, etc. not to Disqualify (Section 28): No person shall be disqualified 

from succeeding to any property on the ground of any disease, defect or deformity, or 

save as provided in this Act, or any other ground whatsoever. 
 
Failure of Heirs (Section 29): If an intestate has left no heir qualified to succeed to his 

or her property in accordance with the provisions of this Act, such property devolves on 

the Government; and the Government shall take the property subject to all the obligations 

and liabilities to which an heir would have been subject. 
 
Escheat in Indian law is the term commonly employed to denote lapsing of property to 

the Crown or Government in default of heirs on the death of the owner intestate. In recent 

times, escheat is rare, for persons owning property but having no known heirs make wills 

and even when they do not, some person having remote kinship is usually found. Under 

the previous law on failure of all heirs of an intestate, the Crown took by escheat. 
 
Testamentary Succession (Section 30): Any Hindu male/female may dispose of by will 

or other testamentary disposition any property, which is capable of being so disposed of 

by him, in accordance with the provisions of the Indian Succession Act 1925 (39 of 

1925), or any other law for the time being in force and applicable to Hindus. 

Notwithstanding anything contained in this Act or in any other law for the time being in 

force, be deemed to be property capable of being disposed of by him or by her within the 

meaning of this section. 

The interest of a male Hindu in a Mitakshara coparcenary property or the interest of a 

member in the property of a tarwad, etc. is a property now capable of being disposed of 

by will, notwithstanding any other rule of law to the contrary. 
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According to Mitakshara law, no coparcener, not even a father, could dispose of by will 

his undivided coparcenary interest even if the other coparceners consent to the 

disposition, the reason being that at the moment of the death the right of survivorship (of 

the other coparceners) is in conflict with the right by device. Then the title by 

survivorship, being the prior title, takes precedence to the exclusion of that by device. 

That rule of Mitakshara law is not abrogated by the Explanation which lays down in 

explicit terms that such interest is to be deemed to be property capable of being disposed 

of by will notwithstanding anything contained in any provision of the Act or any other 

law for the time being in force. 
 
Partition and Reunion - Mitakshara Law 
 

What Property is Divisible on Partition:  
- The only property that can be divided on a partition is coparcenary property. 

 
- Where property is in its nature indivisible, as for instance, in the case of 

animals, furniture, etc. it may be sold and its value distributed; or it may be 

valued and retained by one coparcener 
 

exclusively and the amount credited to his share.  
- Family idols and places of worship are not divisible. They may be held by 

the members in turns, or the court may direct possession to be given to the 

senior member with liberty to the other members to have access to them for the 

purpose of worship.  
- A right of way will be presumed to have remained joint, if there is no 

evidence that it was allotted to a particular member at the time of partition.  
- Where a coparcener, who is joint with his male issue, separates from his 

father, brothers, or 

other coparceners, the property allotted to him at the partition is separate 

property as regards the divided members, but ancestral as regards his male 

issue. 

- If no partition can be made without destroying the intrinsic value of a 

property, then a money compensation should be given instead of the share 

which would fall to a coparcener by partition. 
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The following should be deducted first from the joint family property- 
 

1. Joint family debts, which are payable out of the joint family property. 
 

2. Personal debts of the father not tainted with immorality. 
 

3. Maintenance of dependent female members and of disqualified heirs. 
 

4. The marriage expenses of unmarried daughters.  
5. Where a partition takes place between the sons, provision must also be made for 

the funeral ceremonies of the widow and the mother of the last male holder. 
 
Persons Entitled to a share on Partition:  

- Every coparcener is entitled to a share upon partition. 
 

- Every adult coparcener is entitled to demand and sue for partition of the 

coparcenary property at any time. In Bombay, it has been held that without the 

assent of his father, a son is not entitled to a partition, if the father is joint with 

his own father, brothers or other coparceners, though he may enforce a partition 

against the father, if the father is separate from them. 
 
Example- If a joint family consists of a father and sons, the sons can enforce a partition of 

the joint family property against the father. Similarly, if a joint family consists of a 

grandfather and grandsons, the grandsons can enforce a partition against the grandfather. 

Likewise, if a joint family consists of a great-grandfather and great-grandsons, the great-

grandsons can enforce a partition against the great-grandfather. 
 
Minor Coparceners: Where a suit is brought on behalf of a minor coparcener for 

partition, the court should not pass a decree for partition, unless the partition is likely to 

be for the benefit of the minor by advancing his interests of protecting them from danger. 

Where an adult coparcener in possession of the family property is wasting the property, 

or sets up an exclusive title in himself, or otherwise, denies the minor's rights, or declines 

to provide for the minor's maintenance, it is in the minor's interest that the family 

property should be partitioned, and the minor's share set apart and secured for him. 
 
- However, the minority of a coparcener is no bar to a partition between the 

coparceners. 
 
- If the partition is unfair or prejudicial to the minor's interests, the minor may, on 

attaining majority, have it set aside by proper proceedings, so far as he is concerned. 
 
- Where the family consists of an adult and a minor, the adult coparcener can put an 

end to the joint status by his conduct and declaration. 
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Son Begotten at the Time of Partition, But Born After Partition: A son, who was in 

his mother's womb at the time of partition, is entitled to a share, though born after 

partition, as if he was in existence at the time of partition. If no share is reserved for him 

at the time of partition, he is entitled to have the partition re-opened and share allotted to 

him. 
 
 
Son Begotten as well as Born After Partition: 
 
- Where the father has reserved a share to himself, a son who is begotten as well as 

born after partition, is not entitled to have the partition reopened; but in lieu thereof he 

is entitled, after the father's death, to inherit not only the share allotted to the father on 

partition, but the whole of the separate property of the father, whether acquired by 

him before or after partition, to the entire exclusion of the separated sons. If A has 

three sons B, C and D and he separates from them all, reserving one-fourth share to 

himself, and a son F is born to A three years after the partition, F will take on A's 

death, the one-fourth share allotted to A at the partition and also the whole of A's 

separate property to the entire exclusion of B, C and D. If A has dissipated his share, 

and leaves no property, F takes nothing. 
 
- Where the father has not reserved a share to himself on a partition with his sons, a 

son who is born as well as begotten after the partition is entitled to have the partition 

reopened and to have a share allotted to him not only in the property as it stood at the 

time of the original partition, but in the accumulations made with the help of that 

property. 
 
Adopted Son: An adopted son is entitled to a share on partition just like a natural son, 

even if there is a natural son born after the adoption. 
 
However, when a son is born to the adoptive father after the adoption, and there is a 

partition between him and the after-born natural son, the adopted son does not get a share 

equal to that of the natural son; rather, he gets- 

 

a) One-third of the adoptive father's estate-in Bengal; 
 
b) One-fourth of the adoptive father's estate-in Benares; and 
 
c) One-fifth of the adoptive father's estate-in Madras, Maharashtra and Gujarat. 
 
 



 
 
Unit 1-5 
 

LLB Ist Sem                                                                              Hindu Law Page 68 
 

 
Illegitimate Son: An illegitimate son of a male Hindu may be a son by a concubine who 

either is not a dasi. A dasi is a concubine who is in the exclusive and continuous keeping 

of a male Hindu. An illegitimate son of a Hindu by a dasi is called a dasiputra. 
 
 

Absent Coparcener: An absent coparcener stands on the same footing as a minor, and 

his right to receive a share extends to his decendants. 
 
 

Purchaser: A purchaser of the undivided interest of a coparcener at a sale in execution of 

a decree can demand partition according to all schools. 
 
Wife: On partition between the father and his sons, the wife takes a share equal to that of 

a son, even if the son is her step-son. If there are more wives, each wife is entitled to a 

share equal to that of a son. The wife can enjoy her share separately even from her 

husband. 
 
 

Widow-Mother: On a partition between sons after the father's death, the widowed 

mother gets a share equal to the share of a son if a partition takes place between the sons. 

However, this right accrues only when partition by metes and bounds is actually made. 
 
 

Grandmother (Including Step Grandmother): A paternal grandmother (father's 

mother) cannot herself demand a partition, but when a partition takes place between her 

son's son, her own sons being dead, she 

is entitled to a share equal to that of a son's son. She is similarly entitled to a share when a 

partition takes place between her son and the sons of a deceased son. However, when 

partition takes place between her son and his sons, it has been held by the High Courts of 

Allahabad and Bombay that she is not so entitled; and by the High Court of Calcutta and 

Patna that she is. 
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Allotment of Shares 
 
Shares on Partition: On a partition between the members of a joint family, shares are 

allotted according to the following rules- 
 
1) On a partition between a father and his sons, each son takes a share equal to that of 

the father. Thus, if a joint family consists of a father and three sons, the property will 

be divided into four parts, each of the four members taking one-fourth. 
 
2) Where a joint family consists of brothers, they take equal shares on a partition. 
 
3) Each branch takes per stirpes (i.e. according to the stock) as regards every other 

branch, but the members of each branch take per capita as regards each other. This 

rule applies equally whether the sons are all by the same wife or by different wives 

[illustrations (a) and (b). 
 

The ordinary rule is that partition should be made rebus sic stantibus as on the date of 

the suit, i.e. according to the condition of the family as on the date of the suit. 

According to the Madras High Court, this rule is to be applied at the first partition 

only and not at the second partition. The High Court of Karnataka has expressed 

agreement with the Madras view. According to the Bombay High Court, the 'rule is to 

be applied at both partitions. 
 

Variation in Shares After Preliminary Decree: Where after the preliminary decree, 

defendant no. 1, the father, died and in the course of the darkhast, the plaintiff applied 

to have the decree amended and to have awarded to him his augmented share, it was 

held that the original decree should be suitably amended. 
 
4. On the death of a coparcener leaving male issue, his right to a share on partition is 

represented by his male issue, i.e. it passes to his male issue, provided such issue be 

within the limits of the coparcenary. 
 
Partition How Effected 
 
What is Partition: Partition consists in defining the shares of the coparceners in the joint 

property; an actual division of the property by metes and bounds is not necessary. Once 

the shares are defined, whether by an agreement between the parties or otherwise, the 

partition is complete. After the shares are so defined, the parties may divide the property 

by metes and bounds, or they may continue to live together and enjoy the property in 

common as before. 
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In the latter case, the parties hold the property as tenants-in-common. 
 
Actual physical division or partition by metes and bounds is not an essential ingredient 

for the purpose of effecting severance of status. That is only a formality in the process of 

partition. 
 
Partition by Father During his Lifetime: The father of a joint family has the power to 

divide the family property at any moment during his life, provided he gives his sons equal 

shares with himself, and if he does so, the effect in law is not only a separation of the 

father form the sons, but a separation of the sons inter se. The consent of the sons is not 

necessary for the exercise of that power. A grandfather has no power to bring about a 

separation among his grandsons. Even if he allots shares, they remain joint.  
When under a partition by a father, unequal shares are given to the sons, the transaction 

will be binding on the sons as a family arrangement, if acquiesced in by them. If the 

partition is unequal and unfair, it is open to the sons if they are majors to repudiate the 

partition; but if they are minors, it is open to them to avoid it after they attain majority. 
 
No coparcener, not even the father, has a right to make a partition by will of joint family 

property among the various members of the family except with their consent. 
 
Partition by Institution of Suit 
 
a) Suit by Adults: The institution of a suit for partition by a member of a joint family 

is an unequivocal intimation of his intention to separate, and there consequently is a 

severance of his joint status from the date when it is instituted. 
 

The filing of a suit is strong evidence, but not conclusive evidence of an intention to 

separate.  
When a suit for partition is instituted by members of a joint family, the court has 

power not only to divide the properties by metes and bounds, but also to effect a 

separation of status without actual division of the property. 
 
b) Minor's Suit for Partition: The minor can file a suit through a guardian. If the 

court holds that a division is necessary in the interests of the minor, and passes a 

preliminary decree for partition, the divided status of the minor dates from the date of 

the institution of the suit and not from the date of the preliminary decree. 
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Partition by Arbitration: An agreement between the members of a joint family, 

whereby they appoint arbitrators for dividing the joint family properties among them, 

amounts to a severance of the joint status of the family from the date thereof. 
 
IMPORTANT QUESTION 
 
Q.1. How does the self acquired property of a Hindu male dying intestate devolve? 
 
Q.2. Explain the rules of succession to the property of a Hindu female dying intestate. 
 
Q.3. Who are the class I heirs under Hindu Succession Act, 1956? How do they inherit 

property? Discuss. 
 
Q.4. Name some properties which are incapable of divisions. 
 
Q.5. How shall the distribution of property shall be affected after the birth of a child in 

mother's womb? 
 

Q.6. Comment on the right to the property of a Hindu female under Section 14 of the 

Hindu Succession Act, 1956. 
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UNIT - IV 
 
THE HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 
 
He whom his father and mother give to another as his son, provided that the donee has no 

issue, if the boy be of the same class, and affectionately disposed, is considered as a son 

given, the gift being confirmed by  
pouring water …….. " - Manu 
 
The uncodified Hindu Law recognised twelve kinds of sons, of which five kinds were 

adopted sons. Under the uncodified law, a daughter could not be adopted. The Hindu 

Adoptions and Maintenance Act 1956, recognises adoptions of both a son and a daughter. 
 
Objects of Adoption: The objects of adoption are two-fold. The first object is religious, 

namely, to secure spiritual benefit to the adoptor and his ancestors, by having a son to 

offer funeral cakes and libations of water. The second object of adoption is secular, 

namely, to secure an heir and perpetuate the name of the adoptor. (Sitaram v. Harihar
1
). 

 
 

Requisites of a Valid Adoption (Sub-Sections 5 to 11): Section 5 of the Act lays down 

that all adoptions made after the Act came into operation are to be regulated and 

governed by the provisions of the Act. If any adoption is made in contravention of these 

provisions, it would be null and void. Such a void adoption would neither create any 

rights in the adoptive family in favour of any person (which he or she could not have 

acquired but for such adoption); nor would it destroy the rights of any person in the 

family of his or her birth. Four important requisites of a valid adoption, are mentioned in 

Section 6, as follows - 
 

1) The person adopting should have the capacity, and also the right to take in 

adoption. 
 

2) The person giving in adoption should also have the capacity to do so. 
 

3) The person who is adopted should be capable of being taken in adoption. 
 

4) The adoption should be made in compliance with the other conditions mentioned 

in the 
 
Act. The above requirements are cumulative, and all of them have to be complied with. 

Each of these four conditions is discussed below in greater detail. 
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1. The Person Adopting Should Have the Capacity, and Also the Right, to Take 

in Adoption (Sub-Section 7 and 8): Section 7 and 8 bring about important changes 

in the Hindu law of adoption, and specify the persons who may lawfully take a son or 

daughter in adoption. 
 

Under Section 7, any male Hindu of sound mind, and who is not a minor, can take a 

son or a daughter in adoption. If he has a wife who is alive, he cannot adopt without 

her consent, unless the wife- 

 
1) has completely and finally renounced the world; or 

 
2) has ceased to be a Hindu; or 

 
3) has been declared to be of unsound mind by a Court of competent 

jurisdiction. 

 
If such a person has more than one wife living at the time of adoption (as polygamy was 

not prohibited by Hindu Law prior to 1955), the consent of all the wives is necessary, 

unless the consent of anyone of them is dispensed with for any of the three reasons 

referred to above. 
 
It may be noted that the consent of the wife need not be express consent, i.e., it can also 

be spelt out from the facts and circumstances of the case. Thus, if the wife has taken a 

prominent part in the adoption ceremonies, such an inference can validly be made. 
 
Under Section 8, the following females have the capacity to take a son or daughter in 

adoption, viz., any female Hindu- 

 
 

1) who is of sound mind; and 
 

2) who is not a minor; and 
 

3) who is not married, or if she is married- 
 

i) whose marriage has been dissolved; or 
 

ii) whose husband-  
a) is dead; or  
b) has completely and finally renounced the world; or  
c) has ceased to be a Hindu; or  
d) has been declared to be of unsound mind by a Court of competent 

jurisdiction. 
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Under the previous law, only a male Hindu could take in adoption. This section brings 

about an important innovation, by providing that a female Hindu can also now adopt, 

provided she satisfies the conditions stated above. It is to be noted that this right is now 

also conferred on a widow. 
 
From what is stated above, it will be seen that, normally, a married woman cannot adopt 

a child; she cannot do so, even with her husband's consent. The only exceptions are if the 

husband is dead, or of unsound mind, etc. 

 
 
2. The Person Giving in Adoption Should Have the Capacity to do so (Section 9): 

Section 9 deals with persons who can lawfully give a son or daughter in adoption. 

Only three categories of persons, viz, the father, the mother and the guardian are given 

this right. Further, it is also clarified that the terms father and mother do not include 

the adoptive father and the adoptive mother. 
 
If the father is alive, he alone has the right to give in adoption. But this cannot be done 

without the consent of the mother, unless the mother- 

a) Has completely and finally renounced the world; or  
b) has ceased to be a Hindu; or  
c) has been declared to be of unsound mind by a Court of competent jurisdiction. 

 
The next right of giving in adoption is given to the mother, and she can give the child in 

adoption, if the husband- 
 

a) is dead; or 
 

b) has completely and finally renounced the world; or 
 

c) has ceased to be a Hindu; or 
 

d) has been declared to be of unsound mind by a Court of competent jurisdiction. 
 
The guardian of the child has also been given the power to give a child in adoption, with 

the previous permission of the Court, in cases where- 
 
a) both the father and mother- 
 

i) are dead; or 
 

ii) have completely and finally renounced the world; or 
 

iii) have abandoned the child; or 
 

iv) have been declared to be of unsound mind by a Court of competent 

jurisdiction; or  
b) the parentage of the child is not known. 
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It may be noted that a child can be given in adoption to any person, including the 

guardian himself.  
It is also clarified that a "guardian" in this context, means a person having the care of the 

minor's person, or of both his person and property, and includes- 
 

a) a guardian appointed by the will of child's father or mother, and 
 

b) a guardian appointed or declared by a Court. 
 
Before granting such permission to a guardian, the Court will have to be satisfied that the 

adoption will be for the welfare of the child. As in the case of the appointment of a 

guardian, the child's welfare is always the paramount consideration. For this purpose, the 

Court will also give due consideration to the wishes of the child, having regard to the age 

and understanding of the child. It will also ensure that the applicant has not received or 

agreed to receive (and that no person has made or given, or agreed to make or give to the 

application) any payment or reward in consideration of adoption, except such as the 

Court may sanction.  
Section 9, it will be noted, mainly re-affirms the law on the point prevailing prior to 

1956. Under the prior law, only the father and mother could lawfully give a son in 

adoption. This section reiterates this, and goes a step further to provide that the guardian 

of the child can also give the child in adoption in specified cases, although only with the 

previous permission of the Court. 
 
3. The Person Who is Adopted Should be Capable of Being Taken in Adoption 

(Section 10):  
Section 10 provides that no person shall be capable of being taken in adoption, unless 

the following four conditions are satisfied, viz. – 
 

a. he or she is a Hindu;  
b. he or she has not already been adopted; 

 
c. he or she is not married,- unless there is a custom or usage applicable to the 

parties, which permits married persons being taken in adoption; and 
 

d. he or she has not completed the age of fifteen years,- unless there is a 

custom or usage applicable to the parties, which permits persons over fifteen 

years being taken in adoption. 
 

Under the previous uncodified law, only a male could be adopted, because 

adoption of a daughter was not recognised. Under this Act, it is amply clear that 

adoption can be both of a son as well as of a daughter. 
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Then again, prior to 1956, it was necessary that the adopted son belonged to the 

same caste as his adoptive father. In other words, a Brahmin could not adopt a 

Kshatriya or a Vaishya or a Sudra. This limitation is now abolished, and all that is 

now necessary is that both parties should be Hindus. Clause (ii) above reiterates 

the rule of uncodified Hindu Law that a person can be given in adoption only once, 

and that the law will not recognise a second adoption of the same person. 

 
Under the uncodified law, there was a difference of opinion amongst the various 

schools of Hindu Law as regards the age of the son to be adopted. This matter is now 

set at rest by clause (iv) above, which also contains a saving clause in favour of a 

custom or usage to the contrary. 
 

Likewise, there was a consensus of opinion as to whether a married person could or 

could not be adopted. Clause (iii) above now settles this controversy, subject to a 

savings clause in favour of a custom or usage to the contrary. 
 

Under the prior law, a further condition which had to be satisfied was that the person 

to be adopted could not be a boy whose mother the adopting father could not have 

legally married, as for instance, the daughter's son, the sister's son, etc. The present 

section, it will be seen, does not refer to any such disqualification. 
 

 

4) The Adoption Should be Made in Compliance With the Other Conditions 

Mentioned in the Act (Section 11): Section 11 lays down six further conditions of a 

valid adoption. These vital rules are mandatory, and non-compliance with any of them 

will render the adoption invalid. 
 

The first condition is that if a son is being adopted, the adoptive father or mother must 

not have a Hindu son, son's son or son's son's son (whether by legitimate blood 

relationship or by adoption) living at the time of the adoption. It will be noticed that 

the section speaks of a Hindu son. Thus, if there is only one son (and no son's or son's 

son's son) and such a person had renounced Hinduism by a formal conversion to 

another religion, Section 11 will not come in the way. 
 

The second condition is that if a daughter is being adopted, the adoptive father or 

mother must not have Hindu daughter, or son's daughter (whether by legitimate blood 

relationship or by adoption) living at the time of the adoption. 
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The third condition to be fulfilled applies only to cases where a Hindu male is 

adopting a female. In such cases, the adoptive father should be at least twenty-one 

years older than the girl to be adopted. There was no similar rule under the previous 

law, and Section 11 seems to have adopted it as a precautionary measure (for obvious 

reasons). 
 

Under the fourth condition, if a Hindu female is adopting a male, the adoptive mother 

should likewise be at least twenty-one years older than the boy to be adopted. No 

similar rule existed under the previous law. 

 

The fifth condition lays down that the same child may not be adopted simultaneously 

by two or more persons. This clause is in keeping with the previous rule of Hindu Law 

on the subject. 
 

The sixth condition prescribed by Section 11 is that the child to be adopted must be 

actually given and taken in adoption by the parents or guardian concerned (or under 

their authority). with intent to transfer the child from the family of its birth (or in the 

case of abandoned child or a child whose parentage is not known, from the place or 

family where it has been brought up) to the family of its adoption. 

 

 

Effects of Adoption (Section 12): The primary and principal result of adoption is that of 

transferring the adopted boy (or girl) from his (or her) natural family to that of his (or 

her) adoptive parents. Section 12, therefore, provides that an adopted child is to be 

deemed to be the child of his or her adoptive father or mother for all purposes, with effect 

from the date of the adoption. From the date, all the ties of the child in the family of his 

or her birth are deemed to be severed and replaced by those created by the adoption in the 

adoptive family. 
 
What has been stated above has to be understood subject to three important qualifications 

laid down by Section 12. Firstly, such a child cannot marry any person whom he or she 

could not have married, if he or she had continued in the family of his or her birth. 

Secondly, any property which vested in the adoptive child before the adoption continues 

to vest in such person, sUbject to the obligations (if any) attaching to the ownership of 

such property, including the obligation to maintain relations in the family of his or her 

birth. Lastly, the adopted child cannot divest any person of any estate which has vested in 

him or her before the adoption. 
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The Doctrine of Relation Back: The idea underlying adoption is that the adopted child 

should be considered as a child born in the adopted family, and not in the family in which 

the child was actually born. The result of this theory is that for all purposes,- social, 

religious or legal,- the adopted child is to enjoy all the rights which it would enjoy if 

actually born in the adoptive family. The ground on which an adopted son is held entitled 

under Hindu Law to take in defeasance of the rights acquired prior to his adoption is that 

in the eyes of the law, his adoption relates back by a legal fiction to the date of the death 

of his adoptive father, he being put in the position of posthumous son. The principle of 

relation back, however, applies only when the claim made by the adopted son relates to 

the estate of his adoptive father. The doctrine of relation back cannot be applied when the 

claim made by the adopted son relates, not to the estate of his adoptive father, but to that 

of a collateral. 
 
The fiction of adoption operating as civil death in the natural family and new birth in the 

adoptive family cannot be literally applied in all cases, so as to treat the adoptee as 

having been born in the adoptive family at the time he was really born in his natural 

family. Thus, if the ceremony of Upanayanam has been performed in the natural family, 

it is not annulled on account of the adoption. So also, the natural tie, so far as the 

prohibition of marriage is concerned, is not annulled, and the natural relationship is 

recognised for the purpose of prohibiting a marriage within the sapinda relationship in the 

natural family. 
 
But an adopted son's right to set aside an invalid alienation by the adopting widow relates 

back to the death of her husband, so that all alienations effected by the adopting widow 

after her husband's death can be set aside by the adopted son, provided they were 

unauthorised. But this does not mean, as already stated, that his rights in all other respects 

also relate back to the death of the adoptive father. Thus, for instance, if a man empowers 

his wife under a will to make an adoption, and under the same instrument, makes certain 

dispositions of property, the son subsequently adopted by the widow cannot question 

such dispositions. 
 
Thus, the doctrine of relation back has two exceptions-  

I. The doctrine does not apply to the case of succession to a collateral's 

property. 
 

II. The doctrine also does not divest a person who has taken the property, not 

by intestate succession, but by transfer inter vivos or by will of the father or other 

preferential heir, who had taken the estate in the meanwhile. 
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Right of Adoptive Parents to Dispose of Their Properties (Section 13): Section 13 

reiterates a well- established rule of Hindu Law, which lays down that an adoption does 

not (subject to any agreement to the contrary) deprive the adoptive father or mother of the 

power to dispose of his or her property by transfer inter vivos or by will. 
 
It will be seen that this rule is subject to an agreement to the contrary. Thus, if there is 

such an agreement whereby the adoptive parent agrees not to dispose of his property, and 

there is consideration for the same, such an agreement will be binding on the adoptive 

parent. 
 
Determination of the Adoptive Mother in Certain Cases (Section 14): Normally, if a 

person having a wife adopts a child, such a child also becomes the child of the adoptive 

mother. Section 14, therefore, lays down three simple rules for determining who is the 

adoptive mother in certain circumstances. Thus- 
 

a) If a male Hindu, having wife, adopts a child, the wife is deemed to be the adoptive 

mother. 
 

b) If such a Hindu has more than one wife, and the adoption is made with their 

consent, the seniormost in marriage amongst them is deemed to be the adoptive 

mother, and the others are to be reckoned as step-mothers. 
 

c) Where a widower or a bachelor adopts a child, any woman whom he subsequently 

marries is deemed to be the step-mother of the adopted child. 
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Section 14 also provides that where a widow or an unmarried woman adopts a child, any 

man whom she subsequently marries, is deemed to be the step-father of the adopted child. 
 
Valid Adoption not to be Cancelled (Section 15): Section 15 lays down the salutary 

rule that a valid adoption once made cannot be cancelled by the adoptive father or mother 

or any other person. Nor can the adopted child renounce his status as such, and return to 

the family of his birth. The law on this point prior to 1956 was the same. 
 
Presumption as to Registered Document, Relating to Adoption (Section 16): In cases 

of adoption, it is quite common to have a document executed both by the person taking in 

adoption and the person giving in adoption. Section 16 provides that if such a document 

purporting to record an adoption, is signed by the person giving and the person taking the 

child in adoption, and is registered under the law, the Court shall presume that the 

adoption was made in compliance with the provisions of the Act unless and until the 

contrary is proved. 
 
However, this presumption is rebuttable; in other words, the mere registration of a deed 

of adoption does not conclusively prove the validity of an adoption. 
 
Prohibition of Certain Payments (Section 17): Trafficking in children is not 

encouraged by the law, and Section 17 taking a serious view of the matter, prohibits the 

giving and receiving of any payment or reward by any person in consideration of the 

adoption of any person. Any such transaction would be illegal, and punishable with 

imprisonment which may extend to six months, or with fine, or both. 
 
Savings (Section 30): Section 30 of the Act contains a "Savings clause", which provides 

that the provisions of the Act do not affect any adoption made before the commencement 

of the Act. The validity and effect of such an adoption is to be determined as if this Act 

had not been passed. 
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Maintenance 
 
"The aged parents, a virtuous wife, and an infant child must be maintained, even by doing 

a hundred misdeeds". - Manu 
 
Maintenance of Wife (Section 18): Section 18 of the Hindu Adoptions and Maintenance 

Act. 1956 gives a right to a Hindu wife (whether married before or after the 

commencement of the Act) to be maintained by her husband during his lifetime. This 

right of the wife is an incident of the status or estate of matrimony, and a Hindu is, 

therefore, under a legal obligation to maintain his wife. 
 
Section 18(2) then lays down seven cases in which a Hindu wife is entitled to live 

separately from her husband, without forfeiting her right to maintenance, viz.- 
 

a) if the husband is guilty of desertion, that is to say, of abandoning her without 

reasonable cause and without her consent or against her wish, or of wilfully 

neglecting her; 
 

b) if he has treated her with such cruelty, as to cause a reasonable apprehension in her 

mind that 
 

c) it will be harmful or injurious to live with her husband; 
 

d) if he is suffering from a virulent form of leprosy; 
 

e) if he has any other wife living; 
 

f) if he keeps a concubine in the same house in which his wife is living, or habitually 

resides with a concubine elsewhere; 
 

g) if he has ceased to be a Hindu by conversion to another religion; 
 

h) if there is any other cause justifying her living separately. 
 
This right of a Hindu wife is, however, not absolute, because Section 18(3) lays down 

that the wife cannot claim separate residence and maintenance from her husband in two 

cases, viz.- 
 
a) if she is unchaste; or 
 
b) if she ceases to be a Hindu by conversion to another religion. 
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Maintenance of Widowed daughter-in-law (Section 19): Section 19 provides that after 

the death of her husband, a Hindu wife is entitled to be maintained by her father-in-law. It 

is immaterial whether such a woman had married before or after the commencement of 

this Act. Further, she can exercise this right only if she is unable to maintain herself out 

of her own earnings or other property, or in cases where she has no property of her own, 

is unable to obtain maintenance- 
 

a) out of the estate of her husband or her father or her mother; or  
b) from her son or daughter, or his or her estate. 

 
This right of a Hindu wife to claim maintenance from her father-in-law cannot be 

enforced if the father-in law does not have the means to do so from any coparcenary 

property in his possession out of which the daughter-in-law has not obtained any share. 

Further, his obligation ceases, in all cases, when the daughter-in-law re-marries. 
 
Maintenance of Children and Aged Parents (Section 20): Section 20 casts a duty on a 

Hindu, during his (or her) life-time, to maintain his (or her) legitimate as well as 

illegitimate children and his (or her) aged or infirm parents. Further, a legitimate child 

can claim maintenance from his or her father or mother, so long as the child is a minor. 
 
However, it is expressly provided that this obligation of a person to maintain his (or her) 

aged or infirm parent or a daughter who is unmarried, extends only as far as such parent 

or unmarried daughter (as the case may be) is unable to maintain himself (or herself) out 

of his (or her) own earnings or property. It is also expressly clarified by Section 20 that 

the term "parent", as used above, also includes a childless step-mother. 
 
Maintenance of Dependents (Sub-Section 21 and 22): Section 21 lays down a list of 

relatives of the deceased who would be included within the term "dependents". This list 

runs as follows- 
 

a) his or her father; 
 

b) his or her mother; 
 

c) his widow, so long as she does not re-marry; 
 

d) his or her son, or the son of his predeceased son, or the son of a predeceased son of 

his predeceased son, so long as he is minor, provided and to the extent that he is 

unable to obtain maintenance, in the case of a grandson, from his father's or 

mother's estate, and in the case of a great-grandson, from the estate of his father or 

mother or father's father or father's mother; 
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e) his or her unmarried daughter, or the unmarried daughter of his predeceased son, or 

the unmarried daughter of a predeceased son of his predeceased son, so long as she 

remains unmarried, provided and to the extent that she is unable to obtain 

maintenance, in the case of a grand-daughter, from her father's or mother's estate, 

and in the case of a great-great-granddaughter the estate of her father or mother or 

father's father or father's mother; 

 
f) his widowed daughter, provided and to the extent that she is unable to obtain 

maintenance- 
 

a. from the estate of her husband; or  
b. from her son or daughter, if any, or his or her estate; or  
c) from her father-in-law, or his father, or the estate of either of them; 

 
g) any widow of his son or of a son of his predeceased son, so long as she does not 

remarry, provided and to the extent that she is unable to obtain maintenance from 

her husband's estate, or from her son or daughter, if any, or his or her estate, or in 

the case of grandson's widow, also from her father-in-Iaw's estate; 
 

h) his or her minor illegitimate son, so long as he remains a minor; 
 

i) his or her illegitimate daughter, so long as she remains unmarried. 
 
Section 22 then provides that. subject to what is stated below, the heirs of a deceased 

Hindu are bound to maintain the dependants of the deceased out of the estate inherited by 

them from the deceased. 
 
It is further provided that if a dependent has not obtained (by testamentory or intestate 

succession) any share in the estate of a Hindu dying after the commencement of the Act, 

such a dependent can claim maintenance from those who take the estate. 
 
It may also be noted that the liability of such person (as are referred to above) is not joint 

and several, but is proportionate to the value of the share or the part of the estate received 

by each of such persons. 
 
Section 22 also lays down that a person who is himself a dependant of the deceased male 

or female, and has taken a share or part of the estate of the deceased, is liable to 

contribute towards the maintenance of any other dependant who has not obtained any 

share by testamentary or intestate succession. His proportionate contribution in any such 

case is, however, to be computed in such a manner that what remains with him of the 
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share of the estate after his liability to make contribution is enforced, is not less than what 

would have been awarded to him by way of maintenance as a dependant. 
 
Amount of Maintenance (Section 23 and 25): Under Section 23, it is in the discretion 

of the Court to determine whether any, and if so what maintenance should be awarded 

under the Act. In exercising this discretion, the Court will have regard to the following 

considerations, as far as they are applicable. 
 
When determining the amount of maintenance to be awarded to a wife, children or aged 

or infirm parents, the Court will have regard to the following five categories viz.- 
 

a) to position and status of the parties; 
 

b) the reasonable wants of the claimant; 
 

c) if the claimant is living separately, whether he (or she) is justified in doing so; 
 

d) the value of the claimant's property and any income derived from such property, or 

from the claimant's own earning or from any other source; and 
 

e) the number of persons entitled to maintenance under the Act. 
 
In the words of the Privy Council, the amount of maintenance to be awarded to a wife 

would depend on "a gathering together of all the facts of the situation, the amount of free 

estate, the past life of the married parties and the families, a survey of the conditions and 

the necessities and rights of the members, on a reasonable view of change of 

circumstances possible in the future, regard being, of course, had to the scale and mode of 

living, and to the age, habits, wants and class of life of the parties". (Ekradeshwari v 

Hameshwar
Z
). 

 
Likewise, when determining the amount of maintenance to be awarded to a dependant, 

the Court will have regard to the following seven considerations, viz.- 
 

a) the net value of the estate of the deceased, after providing for the payment of his 

debts; 
 

b) the provisions, if any, made under the will of the deceased, in respect of the 

dependant; 
 

c) the degree of relationship between the two; 
 

d) the reasonable wants of the dependant; 
 

e) the past relations between the dependant and the deceased; 
 

the value of the property of the dependant and any income derived from such 

property, or from his (or her) earnings, or from any other source; and 
 

g) the number of dependants entitled to maintenance under the Act. 
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It is to be noted that the Court has a wide discretion in the matter of granting 

maintenance. Firstly, it is left to the Court's discretion whether any maintenance at all 

should be granted. Secondly, it is also in the Court's discretion to determine the amount 

of maintenance to be awarded to such a person. This discretion, however, is judicial, and 

not arbitrary or capricious. It is to be guided on sound principles of law, and is to be 

exercised within the ambit of the provisions of the various sections of the Act and also 

having regard to the objects of the Act. 
 
Claimant to maintenance should be a Hindu (Section 24): Section 24 declares that a 

person cannot claim maintenance under the Act if he or she has ceased to be a Hindu by 

conversion to another religion. This is a necessary corollary which follows from Section 

2 of the Act, which states the general rule that the Act applies only to Hindus (in the wide 

sense of the term, as therein clarified). 
 
Debts have Priority (Section 26): Section 26 lays down that debts contracted or payable 

by a deceased Hindu are to have priority over the claims of his dependents for 

maintenance, unless there is a valid charge created in respect of the same under Section 

27. 
 
Maintenance, When to be a Charge (Section 27): Section 27 reiterates the well-

established rule of unmodified Hindu Law that a dependant's claim for maintenance is not 

to be treated as a charge on the estate of the deceased, unless such a charge has been 

created by the will of the deceased, or by a decree of a Court, or by an agreement 

between the dependant and the owner of the estate, or otherwise. 

This Section should be read along with the next section, which deals with the effect of 

transfer of property on the right of maintenance. 
 
Effect of Transfer of Property on the Right to Maintenance (Section 28): Section 28 

lays down that if a dependant has a right to receive maintenance out of an estate, and such 

estate (or a part thereof) is transferred, the dependant can enforce his right to receive 

maintenance against the transferee- 
 
i) if the transferee has notice of such right; or 
 
ii) if the transfer is gratuitous; 

 

but not against a transferee for consideration and without notice of such a right. 
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IMPORTANT QUESTIONS 
 
Q.1. What are the main requisites of a valid adoption under the Hindu Adoption and 

Maintenance Act, 1956? Can a valid adoption be cancelled? 
 
Q.2. Define Maintenance. Can a Hindu wife claim maintenance from her husband 

though living separately? If yes, under what circumstances? When does a wife lose 

her right to maintenance? 
 
Q.3. Who are natural guardians of a son in Hindu Law? What are the powers of natural 

guardian? 
 
Q.4. Who is de facto guardian of a Hindu minor? Can he dispose of the minor's property 

for the latter's education and moral welfare? 

Q.5. Who are 'testamentary guardians' and what are their powers? Discuss. 
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UNIT - V 

 
 

THE HINDU MINORITY AND GUARDIANSHIP ACT, 1956 
 
Introduction: The law of guardianship is based on the incapacity which the law 

attributes to minors and to persons who are deficient in mental capacity (e.g., lunatics and 

idiots). It is presumed that such persons are incapable of looking after themselves or of 

maintaining their property or entering into a contract. It is, therefore, necessary to entrust 

the management of their affairs to proper guardians. It follows from this proposition that 

a minor cannot himself be a guardian of another minor. 
 
The general law relating to guardianship is contained in the Guardians and Wards Act, 

1890. This is an Act which applies to all persons in India, including Hindus. However, as 

far as Hindus are concerned, the law on this point is also to be found in the Hindu 

Minority and Guardianship Act, 1956, which came into force on 25
th

 August, 1956. The 

provisions of this Act are in addition to, and not in substitution or derogation of, the 

Guardians and Wards Act, Thus, if the Act is silent on any particular point, the Guardians 

and Wards Act would apply. Again, if different provisions are made by these Acts on the 

same point, those of the Hindu Minority and Guardianship Act will apply in the case of 

Hindus. 
 
Apart from these two Acts, the Hindu Marriage Act, 1955, also declares certain persons 

to be guardians in marriage. Other instances of guardians are de facto guardians, 

guardians ad litem, ad hoc guardian and the karta of Hindu Joint Family, who acts as a 

guardian of the minor members of the family. 
 
There was a difference of opinion amongst experts of Hindu Law as to the age of 

majority under the pure Hindu Law. According to some experts, minority continued till 

the age of 15, and according to others, till the age of 19 years. The former view prevailed 

in Bengal, and the latter in other parts of India. This difference of opinion became 

academic with the passing of the Indian Majority Act in 1865. This Act applies to all 

persons domiciled in India, as regards all matters except marriage, dower, divorce and 

adoption. According to this Act, a person attains majority at the age of 18. However, if a 

guardian has been appointed by the Court of his person or property, such a person is 

deemed to have attained majority when he completes 21 years. 
 
Definition (Section 4): "Minor" for the purposes of this Act - a minor is a person who 

has not completed the age of eighteen years. 
 
"Guardian" the term 'guardian' is defined as follows - 
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Guardian means a person having the care of the person of a minor, or his property, or of 

both his person and property, and includes - 
 

a) a natural guardian; 
 

b) a guardian appointed by the will of the minor's father or mother (testamentary 

guardian); 
 

c) a guardian appointed or declared by a Court; and  
d) a person empowered to act as such by or under any enactment relating to any Court 

of Wards. "Natural guardian" - a natural guardian means any of the guardians mentioned 

in Section 65 of the Act (refer to Section 6 below). 
 
Overriding Effect of the Act (Section 5): Section 5 provides that, unless it is otherwise 

expressly provided in the Act, any text, rule or interpretation of Hindu Law, or any 

custom or usage as part of that law, which may be in force just before the commencement 

of the Act, would cease to have effect as regards any matter for which this Act makes a 

specific provision. It is further provided that, except as otherwise expressly provided by 

the Act, any other law in force immediately before the commencement of this Act would 

not have any effect if it is inconsistent with anything contained in the Act. 
 
Natural Guardians of Legitimate and Illegitimate Children (Sub-Section 6 and 7): 

Section 4 of the Act lays down that a "natural guardian" means any of the guardians 

mentioned in Section 6, and the section in turn, lays down a few rules which show as to 

who are the natural guardians of a Hindu minor. It provides that the natural guardians for 

a minor's person, as well as his property, are - 
 

a) In the case of a boy or an unmarried girl - the father, and after him, the mother. 

(However, the custody of a minor who has not completed the age of five years is to 

be ordinarily with the mother). 

 
b) In the case of an illegitimate boy or an illegitimate unmarried girl - the mother, and 

after her, the father. 
 

c) In the case of a (minor) married woman - the husband. 
 
It may also be noted that there cannot be a natural guardian of a Hindu minor, whether a 

boy or a girl, or his or her undivided interest in the joint family property. 
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Clause (a) of Section 6 affirms the well-established rule of Hindu Law that the father is 

the natural guardian of the person and the property of a minor son and minor unmarried 

daughter, and that after him, the mother is the natural guardian of such a person. The 

Section also recognises the well established principle that in the case of guardianship, the 

paramount consideration is the welfare of the minor, and therefore, it provides that the 

custody of a child who is under five should be with the mother. This would be so, unless 

there are serious considerations which require that the mother should not have the 

custody of the child. This rule of Hindu Law should not be interpreted as meaning that as 

soon as a child completes five years, it should be taken away from the mother, and 

immediately handed over to the father. In fact, the sole consideration in any such case 

would be the welfare of the minor. 
 
It is interesting to note that if a Hindu widow remarries, she does not lose her preferential 

right of guardianship over her minor children by the deceased husband. The right of the 

mother to act as the natural guardian of her children after the father is absolute and 

unconditional. 
 
Clause (b) of Section 6 also affirms the rule of Hindu Law that, in the case of illegitimate 

children, the mother is the lawful guardian. 
 
Clause (c) above also lays down the well-established rule of Hindu Law that the husband 

is the lawful guardian of his minor wife. 
 
Section 6 also provides four disqualifications, which would prevent a person from acting 

as a natural guardian of a Hindu minor. These four disqualifications are :- 
 

1. If such person has ceased to be a Hindu. 
 

2. If he has completely and finally renounced the world by becoming a hermit 

(vanaprastha) or an ascetic (yati or sanyasi). 
 

3. If such person is the step-father. 
 

4. If such person is the step-mother. 
 
It may be noted that under the Act, if a person ceases to be a Hindu, he cannot act as a 

natural guardian. Section 7 of the Act lays down the rule of Hindu Law, that guardianship 

of an adopted son, who is a minor, passes on his adoption, from the natural father and 

mother to the adoptive father and mother. 
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This section speaks only of an adopted son, but makes no mention of an adopted 

daughter. The uncodified Hindu Law also did not recognise the adoption of a daughter. 

However, it may be noted that the Act came into force before the passing of the Hindu 

Adoptions and Maintenance Act, 1956, which now recognises adoption of a daughter 

also, and confers that right both upon a male and female Hindu. Section 12 of that Act 

provides that an adopted child shall be deemed to be the child of his or her adoptive 

father or mother for all purposes with effect from the date of the adoption. The effect of 

this Section would be that the adoptive father and mother would be regarded as the 

natural guardians of the adopted child, in keeping with the rules relating to the law of 

adoption laid down in that Act. 
 
Power of a Natural Guardian (Section 8): Section 8 deals with the powers of a natural 

guardian, with special reference to immoveable property. Prior to the passing of the Act, 

a natural guardian of a minor had very wide rights, and he could sell, mortgage, charge or 

otherwise dispose of the minor's property, without the sanction of a Court, provided such 

an alienation was in the minor's interest. 
 
After the passing of the act, it is now provided, by Section 8 of the Act, that the natural 

guardian of a Hindu minor has power to do all acts which are necessary or reasonable and 

proper- 
 
1. for the benefit of the minor; or 
 
2. for the realization, protection or benefit of the minor's estate. 
 
However, the previous permission of the Court is required in the following two cases, 

viz.-  
1. Cases where the guardian wishes to mortgage or charge, or transfer by sale, gift, 

exchange (or otherwise), any part of the immoveable property of the minor; and 
 

2. Cases where that guardian wishes to lease any part of the immoveable property of 

the minor- 
 

a) for a term exceeding five years; or  
b) for a term exceeding more than one year beyond the date on which the minor 

would attain majority. 
 
The Act expressly provides that any disposal of immoveable property of a minor by his 

natural guardian in contravention of what is stated above, is voidable at the instance of 

the minor or any person claiming under him. This rule is obviously for the protection and 
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benefit of the minor. Such a transfer, it may be noted, is not void, but merely voidable at 

the minor's instance, which means he can repudiate it, or adopt it, if he so chooses. 
 
Section 8 also clarifies that in no case can the natural guardian bind the minor by a 

personal covenant. The position under the Guardians and Wards Act is also the same. 
 
It may also be noted that although the Court's permission is necessary for an alienation of 

the minor's property, no such permission is necessary for purchase of property for a 

minor. 
 
Testamentary Guardians and Their Powers (Section 9): Section 9 of the Act has 

introduced some important changes in the law relating to testamentary guardians of a 

Hindu minor. Prior to the passing of the Act, a Hindu father could nominate a guardian of 

his children, so as to exclude even the mother from guardianship. Even in cases where the 

father was dead, the mother did not have the power to appoint a testamentary guardian, 

i.e., a guardian appointed under a will. 
 
Section 9 now provides that a Hindu father, who is entitled to act as the natural guardian 

of his minor legitimate children, may, by will, appoint a guardian for the person or 

property (or both) of such children. However, no such testamentary guardian can be 

appointed by the father of the undivided interest of the minor in joint family property. 
 
An appointment of a testamentary guardian under the above provisions has no effect if 

the father dies before the mother (because, in that case, the mother automatically 

becomes the natural guardian under Section 6). However, such an appointment would 

revive if the mother dies thereafter, without appointing a guardian under her will. Thus, 

the Act ensures that a father cannot appoint a testamentary guardian, so as to exclude the 

mother from her right to act as the natural guardian of her children under Section 6. 
 
 
Under the earlier unmodified law, the mother had no right to appoint a testamentary 

guardian. However, the present Section also confers the right to appoint a testamentary 

guardian of minor children on the mother in certain circumstances. It provides that a 

Hindu widow, who is entitled to act as the natural guardian of her minor legitimate 

children, and a Hindu mother, who is entitled to act as the natural guardian of her minor 

legitimate children (by reason of the fact that the father has become disentitled to act as 

the natural guardian), may, by will, appoint a guardian for the person or property (or 

both) of such minor children,- but not in respect of the undivided interest of the minor in 

the joint family property. 
 
Likewise, a Hindu mother who is entitled to act as the natural guardian of her minor 

illegitimate children, can also, by will, appoint a guardian for the person or property (or 
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both) of such children. It will thus be seen that the father does not have the right to 

appoint a testamentary guardian of his illegitimate children, as the mother is the natural 

guardian of such children, and it is only after her death that the father can act as the 

natural guardian of his illegitimate children. 
 
It has also been expressly provided that when a testamentary guardian is appointed in the 

case of minor girl, the rights of such a guardian cease when the girl gets married. This is 

so because after her marriage, her husband would become her natural guardian. 
 
Powers of a Testamentary Guardian: Under the old, unmodified law, a testamentary 

guardian nominated by the father had very wide powers, and could deal with the minor's 

property only subject to the restrictions, if any, contained in the father's will. Thus, in the 

absence of any such restriction, he could mortgage, sell or otherwise dispose of the 

minor's property without the sanction of the Court. 

Now, under Section 9 of the Act, the powers of such a guardian are considerably 

curtailed, and he can exercise only the rights of a natural guardian, subject to the 

restriction, contained in Section 8 (above), and also subject to the restriction, if any, 

contained in the will appointing him as such guardian. Thus, for instance, under the 

earlier law, a testamentary guardian could sell a considerable portion of the minor's 

immoveable property, if circumstances warranted such a sale. Now, the guardian would 

(as a result of the combined effect of section 8 and Section 9 of the Act) require the 

previous permission of the Court before doing so. 

 

Incompetency of a Minor to Act as Guardian of Another Minor's Property (Section 

10): The Guardians and Wards Act recognises, by implication, that a minor may act as 

the guardian of the property of his minor wife or child. This rule is now superseded (as 

far as Hindus are concerned) by Section 10 of the Act, which provides that a minor is 

incompetent to act as the guardian of the property of any Hindu minor. 

It is to be noted that this Section only prohibits a minor from being the guardian of the 

property of any other minor. Thus, his right to act as the natural guardian of the person of 

say, his minor wife and children, is still preserved. 
 
De Facto Guardians (Section 11): Section 11 brings about a material change in the law 

relating to de facto guardian, by providing that, after the commencement of the Act, no 

person can dispose of, or deal with, a Hindu minor's property, merely on the ground that 

he (or she) is a de facto guardian of the minor. 
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It has rightly been observed that in the eyes of the law, there is nothing like a de facto 

guardian. Undoubtedly, the term is used in Section 11 to refer to a person who has taken 

upon himself the general management of a minor. However, it is better to describe such a 

person as a de facto manager. This term would thus cover relatives and friends who are 

interested in a minor who has no legal guardian, and who, therefore, take upon 

themselves, the management of his estate, out of their love and affection for him. 
 
In Hunooman Prasad Pandey's case

l
, the Privy Council had held the a de facto guardian 

has the same power as a natural guardian as far as alienating the minor's property is 

concerned. Section 11 now does away with the authority of any person to deal with or 

dispose of a minor's property on the ground that he is the de facto guardian of such a 

minor. 
 
The Patna High Court has held that Section 11 of the Act cannot be pleaded as a bar to 

the disposal of the joint family property by the Karta (manager) of a joint family for legal 

necessity. (Nathuni Mishra v Mahesh
2
).  

Guardian not to be Appointed for Minor's Undivided Interest in Joint Family 

Property (Section 12):  
In cases where a minor has an undivided interest in joint family property, and the 

property is under the management of an adult member of the family, it has been provided 

(by Section 12) that no guardian is to be appointed for the minor in respect of such 

undivided interest. However, this provision does not affect the jurisdiction of the High 

Court to appoint a guardian in respect of such interest. 
 
Section 12 substantially confirms the law on this point which prevailed before the passing 

of this Act. If the minor is a member of a joint Mitakshara family, the father, as Karta, is 

entitled to the management of the whole coparcenary property, including the minor's 

interest. After his death, this right of management passes on to the eldest son as the next 

Karta. Now, the reason why a guardian cannot be appointed of the undivided interest of a 

member of a joint Mitakshara family is that the interest of such a member is not separate 

or undivided property. Such a case would, therefore, be governed by the general 

principles of Hindu Law relating to joint family property. 
 
Welfare of Minor to be the Paramount Consideration (Section 13): Section 13 of the 

Act does not lay down any new rule, but merely reiterates the well-established principle 

that when the Court appoints any person as the guardian of a Hindu minor, the welfare of 

the minor will be the paramount consideration. This salutary rule forms the key-stone of 

the whole law on this subject. In this context, the term, "welfare" is to be understood in a 

very wide sense, and includes, not only the material and physical wellbeing of the minor, 
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but every factor connected with the moral and religious welfare, education and 

upbringing of the minor. 

It is further expressly provided that if the Court is of the opinion that a particular person's 

guardianship will not be for the benefit of the minor, such a person shall not be entitled to 

be the minor's guardian, even if he or she is otherwise entitled to do so under the 

provisions of the Act, or any law relating to guardianship in marriage among Hindus. 
 
It is to be remembered that the present Act is to be read as supplementing the provisions 

of the Guardians and Wards Act. Section 17 of that Act deals with the matters to be 

considered by the Court in appointing a guardian. The underlying thread running through 

both the Acts is that the minor's welfare should, in all cases, be the paramount 

consideration. In determining as to what will be for the welfare of the minor, the Court 

would have regard to, inter alia, the age, sex and religion of the minor, the character and 

capacity of the guardian, his nearness of kin to the minor, the wishes (if any) of the 

minor's deceased parent, and the previous and existing relations of the minor with the 

proposed guardian. If the minor is old enough to form an intelligent preference, the Court 

may also consider such a preference. 

 

 
 
IMPORTANT QUESTION 
 
Q.1. What do you mean by natural guardian? 
 
Q.2. What are the rights and power of natural guidance? 
 
Q.3. What do you mean by testamentary guardian? 
 
Q.4. Write short notes on: 
 

a) Defacto Guardian 
 

b) De jure Guardian 
 

c) Natural Guardian 
 

d) Testamentary Guardian 
 
Q.5. What are the rights available to minor against guardian? 
 



 
 
Unit 1-5 
 

LLB Ist Sem                                                                              Hindu Law Page 95 
 

 


